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OPINION 





CROSBY & ELKIN, INC. 


34-17709 
Pg. 778 


Where member firm of registered 
securities assocation and its presi- 
dent and vice president were respon- 
sible for using fraudulent sales litera- 
ture and charging excessive markups 
in connection with the sale of munici- 
pal bonds, failed to comply with cus- 
tomer protection provisions, and im- 
properly hypothecated customers’ 
securities, and where firm failed to 
comply with recordkeeping require- 
ments and together with firm’s presi- 
dent, reporting and bonding provi- 
sions, but several of association’s 
findings of violaton set aside, pro- 
ceedings remanded to association to 
permit it to reassess sanctions. 
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ACCOUNTING SERVICE 
Release No. 291/April 10, 1981 


INDEPENDENCE OF ACCOUNTANTS; INTER- 
PRETATIONS 


ACTION: Issuance of an interpretative accounting 
series release regarding the independence of ac- 
countants. 


SUMMARY: This release contains an interpreta- 
tion pursuant to the rules of the Commission, par- 
ticularly Rule 2-01 of Regulation S-X, regarding 
the independence of accountants. The Commis- 
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sion sets forth its determination that in certain cir- 
cumstances an accountant’s independence will 
not be deemed to have been impaired if a foreign 
office of a domestic accounting firm or a foreign 
firm associated with the domestic accounting firm 
performs limited bookkeeping services for a for- 
eign division, subsidiary or investee of a domestic 
client of that firm. The issuance of this interpreta- 
tion causes Staff Accounting Bulletin No. 39 to be 
no longer pertinent. 


DATE: April 10, 1981. 


FOR FURTHER INFORMATION CONTACT: Rita 
J. Gunter, Office of the Chief Accountant, Securi- 
ties and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549 (202-272-2133). 


SUPPLEMENTARY INFORMATION: 
|. Background 


The Commission at various times has issued inter- 
pretations related to Rule 2-01, Qualifications of 
Accountants, of Regulation S-X (17 CFR Part 
210.2-—01) and in particular, the effect on account- 
ants’ independence of providing bookkeeping 
services to audit clients. In Accounting Series Re- 
lease (“ASR”) No. 47', the Commission initially 
addressed the question of whether accountants 
could perform bookkeeping functions for their cli- 
ents and maintain their independence. That re- 
lease described two instances in which the inde- 
pendent accountant or a member of the firm was 
involved in posting client ledgers and preparing 
adjusting journal entries. In both instances the 
Commission held that the accountant could not be 
considered independent for purposes of certifying 
the financial statements of the registrant. In ASR 
No. 812, the Commission again provided re- 
sponses to specific cases involving bookkeeping 
services for registered companies. Two of these 
cases addressed the question of providing book- 
keeping services in emergency situations when 
the work being performed did not involve making 





‘Securities Act Release No. 2973 (January 25 
1944) [11 FR 10930]. 


2Securities Act Release No. 4002 (December 11, 
1958) [23 FR 9777]. 
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managerial-level decisions. The Commission 
agreed that the accountant’s independence should 
not be deemed to be impaired when performing 
bookkeeping services in those emergency situa- 
tions provided such services are performed only 
for short periods of time. 


ASR Nos. 126 and 234° also contain separate 
sections on bookkeeping services for clients. ASR 
No. 234 states: 


It is the Commission’s position that an 
accounting firm cannot be deemed inde- 
pendent with regard to auditing financial 
statements of a client if it has partici- 
pated closely, either manually or 
through its computer services, in main- 
tenance of the basic accounting records 
and preparation of the financial state- 
ments, or if the firm performs other ac- 
counting services through which it par- 
ticipates with management in 
operational decisions. 


A major value of an audit of financial 
statements by an independent account- 
ant is derived from the fact that the ac- 
counting records and financial state- 
ments of management are reviewed and 
examined from an independent or out- 
side viewpoint by knowledgeable pro- 
fessional accountants who are not con- 
nected with management. 


In addition to the above general discussion, these 
releases communicate independence determina- 
tions dealing with instances of bookkeeping serv- 
ices which were made on a case-by-case basis 
but which were also intended to provide guidance 
in similar situations. 


The Commission has taken a strict position with 
respect to its prohibition against bookkeeping 
services and has not allowed these services ex- 
cept in emergency or other unusual situations. Ad- 
ditionally, the Commission’s position regarding 
bookkeeping services has not been predicated on 


materiality considerations. The American Institute 
of Certified Public Accountants’ Professional 
Standards on Independence’ allow accounting 
firms to perform bookkeeping services for an audit 
client when certain general requirements® are met; 
however, the Commission has not embraced these 
general requirements to allow performance of 
bookkeeping work for public companies. 


Il. Issuance of Staff Accounting Bulletin No. 39 


In connection with reviews of various proxy state- 
ments, particularly the disclosures of relationships 
with the registrant's independent public account- 
ant®, the Commission's staff noted several disclo- 








3Securities Act Release Nos. 5270 and 5887 
(July 5, 1972 and December 13, 1977) [37 FR 
14294 and 42 FR 64304], respectively. 
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4American Institute of Certified Public Account- 
ants’ Professional Standards, Volume 2, Section 
101, Interpretation 3. 


SThese requirements are: (a) the CPA must not 
have any relationship with a client or any conflict 
of interest which would impair his integrity and ob- 
jectivity; (b) the client must accept the responsibil- 
ity for the financial statements as his own; (c) the 
CPA must not assume the role of employee or of 
management; and (d) the CPA, in making an ex- 
amination of financial statements prepared from 
books and records which he has maintained in 
whole or in part, must conform to generally ac- 
cepted auditing standards. 


SASR No. 250, “Disclosure of Relationships with 
Independent Public Accountants” (June 29, 1978) 
[43 FR 29111] requires a description of each pro- 
fessional service provided by the principal ac- 
countant; disclosure of the percentage relationship 
which the fee for each non-audit service and the 
aggregate fees for all such services bear to the 
audit fee (except that, percentage relationships of 
less than 3% need not be disclosed); and an indi- 
cation of whether each service was approved and 
the possible effect on independence considered 
by the board of directors and/or the audit or similar 
committee of the board. For factors to be consid- 
ered in assessing possible effects upon an audi- 
tor’s independence when providing non-audit serv- 
ices, see ASR No. 264, “Scope of Services by 
Independent Accountants” (June 14, 1979) [44 FR 
36156]. 
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sures which indicated that the independent ac- 
countant had performed bookkeeping services for 
the registrant's foreign subsidiaries. As a result of 
these disclosures, the Commission's staff decided 
to issue Staff Accounting Bulletin No. 39 (“SAB 
39’)? to publicize its view that the provision of 
such services by an independent accountant for its 
audit clients was prohibited by Commission inter- 
pretations. This bulletin expressed the staff's view 
that the general proscription against routine book- 
keeping services and the preparation of financial 
statements by independent auditors, as expressed 
in ASR Nos. 126 and 234, was applicable 
irrespective of whether a constituent entity is lo- 
cated within or outside of the U.S. and whether or 
not the involved entity was material to the total en- 
terprise. 


Shortly after SAB No. 39 was issued, registrants 
and representatives of the accounting profession 
expressed concern about the impact of the staff's 
Strict interpretations. It is argued that there is no 
impact on the independence of accountants—in 
fact or appearance—when the independent ac- 
countant performs limited accounting services for 
a division, subsidiary or investee in a foreign coun- 
try where the assets and operations of the foreign 
entity are not material to the consolidated financial 
statements and where such services do not in- 
clude managerial or decision-making activities but 
instead are routine and mechanical in nature. 


It is contended that there are specific needs for 
such services due to legal requirements, language 
barriers, or lack of knowledge with respect to U.S. 
accounting and reporting practices. In some in- 
stances the law of the foreign country may require 
the registrant to maintain original books and rec- 
ords in that country for a subsidiary with little or no 
operations. In other cases a foreign subsidiary 
may be required to prepare statutory-basis finan- 





7lssued on October 6, 1980 [45 FR 68388]. The 
statements in Staff Accounting Bulletins are not 
rules or interpretations of the Commission nor are 
they published as bearing the Commission's offi- 
cial approval; they represent interpretations and 
practices followed by the Division of Corporation 
Finance and the Office of the Chief Accountant in 
administering the disclosure requirements of the 
Federal securities laws. 
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cial statements in accordance with local laws or 
requirements but have no employees familiar with 
such requirements. 


The individual foreign operations of a registrant 
may not be large enough to justify employment of 
full or even part-time accounting personnel on a 
regular basis, such as when the foreign operations 
are newly established or are in the process of liq- 
uidation. If the foreign operation is significant com- 
pared to the registrant's consolidated operations, 
the registrant generally would employ its own ac- 
counting personnel rather than using the inde- 
pendent accountant. If on the other hand, the for- 
eign operation is insignificant compared to the 
registrant's consolidated operations, the inde- 
pendent accountant may not visit the foreign loca- 
tion in connection with the annual audit or the ac- 
countant may visit the location on a rotating basis 
and perform minimal audit work. 


Some argue that the solution to these problems 
may not be as simple as switching the services to 
another accounting firm. There may be situations 
where there is no other reputable firm in the for- 
eign area where the registrant’s division, subsidi- 
ary or investee is located. Additionally, even if 
there is another reputable firm in the area, such 
firm may not wish to do this kind of routine work 
because of minimal fees. 


Ill. Commission Position and Conclusion 


The Commission previously has made special pro- 
visions in its independence determinations with re- 
gard to a component of an international business. 
In ASR No. 1128 the Commission indicated its be- 
lief that the purposes of Rule 2-01 of Regulation 
S-X would be adequately served by a less restric- 
tive construction with respect to security invest- 
ments in a U.S. registrant or its subsidiary by a 
member of another accounting firm (other than the 
principal auditor) which is engaged to audit a 
nonmaterial division or subsidiary of the U.S. reg- 
istrant. Inquiry had been made as to whether Rule 
2-01 of Regulation S-X should be construed to 
preclude all partners of such other accounting 
firms or their affiliated firms from owning any secu- 





8Securities Act Release No. 4918 (August 12, 
1968) [33 FR 11901]. 
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rities of the U.S. registrant or its subsidiary. In 
such instances the Commission stated that the 
other accounting firm would be held to be not inde- 
pendent only if the securities of the U.S. registrant 
or its subsidiary are owned by partners of the 
other accounting firm who are located in the office 
which makes the examination of the division or 
subsidiary or who are otherwise engaged in such 
examination. The interpretation in ASR No. 112 re- 
lated exclusively to the ownership of securities 
and did not extend to any other relationship pro- 
scribed by Rule 2-01 of Regulation S-X; however, 
as discussed below, the Commission now believes 
it is appropriate to expand its interpretations with 
respect to foreign entities and accountants to in- 
clude bookkeeping services. 


After considering the arguments noted above and 
in view of the Commission's efforts to recognize 
increasing complexities in the area of multinational 
operations, the Commission has determined not to 
raise questions of independence solely because a 
foreign office of or a foreign firm associated with a 
domestic accounting firm performs limited, routine 
or ministerial bookkeeping services for a foreign 
division, subsidiary or investee of a domestic reg- 
istrant which is a client of that firm. The Commis- 
sion, however, believes that such services should 
be performed only in certain circumstances and 
that a limit must be established for such services. 


The independent accountant should not be en- 
gaged to perform such services unless it is im- 
practical to make other arrangements. The Com- 
mission believes that such bookkeeping services 
should be performed only in situations where the 
foreign entity is not material to the consolidated fi- 
nancial statements and where the entity does not 
have employees capable or competent to perform 
the services. 


The Commission believes that a comparison of the 
fees for the bookkeeping services and the audit 
should provide a fair test for determining the sig- 
nificance of the work to the registrant and the ac- 
countant and, indirectly, the possible effect on the 
firm’s independence. Therefore, the limitation to 
be placed on such service can be based on the re- 
lationship of the fee charged for the service to the 
total audit fee charged to the registrant. Total fees 
for bookkeeping services for all foreign entities 
should not exceed one percent of the total audit 
fee for the registrant. A $1,000 cut-off for de 
minimis amounts is also appropriate, thus allowing 
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small amounts of bookkeeping work to be per- 
formed for all of a registrant's foreign operations 
combined even when the total audit fee is not par- 
ticularly large. 


It should be pointed out that in areas where these 
services are rendered they must be consistent 
with the local professional ethics rules. Therefore, 
an informed observer in the foreign location would 
have no cause to question the fact or appearance 
of independence of the auditor. 


The Commission indicated in ASR No. 81 that the 
accountant should contact the staff in any case 
where doubt exists. A letter outlining all the perti- 
nent facts of the situation should be directed to the 
Office of the Chief Accountant. In general, this has 
proved a satisfactory method for administering the 
Commission’s responsibility in the area of ac- 
countants’ independence. 


IV. Staff Accounting Bulletin No. 39 
Subpart B—Staff Accounting Bulletins 


Staff Accounting Bulletin No. 39 is no longer perti- 
nent. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6309/April 13, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17720/April 13, 1981 


INVESTMENT CO. ACT OF 1940 
Release No. 11732/April 13, 1981 


GOING PRIVATE TRANSACTIONS BY CERTAIN 
ISSUERS OR THEIR AFFILIATES 


ACTION: Proposed amendments to rule and 
schedule. 


SUMMARY: The Commission is publishing for 
comment proposed amendments to the rule and 


SEC DOCKET/757 





schedule governing going private transactions by 
certain issuers or their affiliates. If adopted, cer- 
tain of the proposals would codify staff positions 
with respect to existing exceptions for (1) transac- 
tions pursuant to a multi-step plan for the acquisi- 
tion of a class of equity securities of an issuer by 
or on behalf of a person who becomes an affiliate 
of such issuer prior to the consummation of the 
last step, and (2) the use of a cash election in con- 
nection with certain transactions otherwise ex- 
cepted from the operation of the rule. In addition, 
other proposals with respect to the rule and the 
schedule would make clarifying and technical 
changes to improve the operation of the rule. 
DATE: Comments must be received on or before 
June 19, 1981. ADDRESSES: Comment letters 
should refer to File No. S7—-882 and be submitted 
in triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, N.W., Washington, D.C. 20549. All 
comments received will be available for public in- 
spection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washing- 
ton, D.C. 20549. FOR FURTHER INFORMATION 
CONTACT: Joseph G. Connolly, Jr. (202) 
272-3097 or David B. Myatt (202) 272-2707, Office 
of Tender Offers Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission today published 
for comment proposed amendments to Rule 
13e-3 (17 CFR 240.13e—3) and Schedule 13E-3 
(17 CFR 240.13e-100) pursuant to Sections 17(a) 
and 19 of the Securities Act of 1933 (the ‘“Securi- 
ties Act’) [15 U.S.C. 77a et seq., as amended by 
the Small Business Incentive Act of 1980, Pub. L. 
No. 96-477 (October 21, 1980)] and Sections 
3(b), 10(b), 13(e), 14(a), 14(c), 14(e) and 23(a) of 
the Securities Exchange Act of 1934 (the “Ex- 
change Act’) [15 U.S.C. 78a et seq. (1976 and 
Supp. lll 1979)]. If adopted, these proposals: 
would codify staff positions regarding exceptions 
from the operation of Rule 13e-3; would clarify 
the scope and operation of the rule; and would 
make revisions of a technical nature to conform 
the provisions of Rule 13e-3 and Schedule 
13E-3 to other statutes, rules and regulations. 


Specifically, one proposal would revise the excep- 
tion in Rule 13e-—3(g) (1), which currently relates 
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to second-step, clean-up transactions occurring 
within one year of a tender offer by or on behalf of 
a non-affiliated bidder. The proposal would codify 
staff positions’ concerning multi-step acquisition 
transactions which occur within one year of a bind- 
ing agreement or an any and all tender offer by a 
person not affiliated with the issuer, provided spe- 
cific conditions are met. Another proposal would 
amend Rule 13e-3(g) (2), which currently excepts 
from the operation of the rule transactions in which 
security holders are offered or receive only a 
specified equity security. This proposal would per- 
mit security holders to be offered a cash election 
under specified circumstances. 


The proposed amendments to clarify the scope 
and operation of the rule include one to amend 
Rule 13e-3(a) (4)(i) (C) to make it clear that merg- 
ers, consolidations and similar multi-party reor- 
ganization transactions involving an issuer or one 
or more of its subsidiaries would not be subject to 
Rule 13e-3 unless another party to the transac- 
tion is an affiliate of the issuer. The second such 
proposal would amend Rule 13e—3(g)(2) to make 
clear that the exception is applicable only to trans- 
actions in which the security holders of an issuer 
are offered equity securities of the issuer, the 
acquiring entity or the parent of such issuer or 
acquiring entity. 


The proposed technical revisions are: an amend- 
ment to Rule 13e-3(g)(5) to conform to changes 
in the bankruptcy laws; an amendment to Instruc- 
tion 2(a) of Rule 13e-3(e) to correspond to pro- 
posed modifications of the registration require- 
ments under the Securities Act; and an amendment 
to Item 17(d) of Schedule 13E-3 to correct an in- 
accurate reference. 


Pursuant to Section 605(b) of the Regulatory Flex- 
ibility Act [5 U.S.C. 605(b)], the Acting Chairman 
of the Commission has certified that the amend- 
ments proposed herein will not, if promulgated, 
have a significant economic impact on a substan- 
tial number of small entities. This certification, 
including the reasons therefor, is attached to this 
release. 





' These staff positions are set forth in an interpre- 
tative release issued by the Commission concur- 
rently with this release. See Release No. 
34-17719 (April 13, 1981) (46 FR __). 
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|. Operation of Rule 13e-3. 


The application of Rule 13e-3 depends upon 
three factors.? First, is there a Rule 13e-3 trans- 
action, that is, a transaction or series of transac- 
tions having the reasonable likelihood or purpose 
of causing (a) a class of securities as to which re- 
porting is required under Section 12(g) or Section 
15(d) of the Exchange Act to be held of record by 
less than 300 persons, or (b) securities to be nei- 
ther listed on any exchange nor authorized to be 
quoted on any inter-dealer quotation system of 
any registered national securities association. 
Second, are the securities which are the subject of 
the Rule 13e-3 transaction equity securities of a 
class which is registered pursuant to Section 12 of 
the Exchange Act or of a class with respect to 
which the issuer is required to file periodic reports 
pursuant to Section 15(d) of the Exchange Act. 
Third, if there is a Rule 13e-3 transaction for a 
covered class of securities, is an exception from 
the rule available.* 


Rule 13e-3(g) sets forth five exceptions for trans- 
actions which would otherwise be defined as Rule 
13e-3 transactions. Rule 13e-—3(g)(1) excepts 
second-step, clean-up transactions which occur 
within one year of a tender offer by a bidder who, 
as a result of such tender offer, became an affili- 
ate, provided that the equal consideration, disclo- 
sure and other requirements of the exception are 
met. Rule 13e-—3(g)(2) provides an exception, sub- 
ject to certain conditions, for transactions, 
including recapitalizations, ii which security hold- 
ers are offered or receive only an equity security 
having substantially the same attributes* as the 
equity security which is the subject of the Rule 





2 For a discussion of the reasons for Commission 
rulemaking in this area, see Release No. 
34-14185 (November 17, 1977) (42 FR 60090, 
60090-60092). 


3 For a more complete discussion of the operation 
of Rule 13e-3 and Schedule 13E-3, see Release 
No. 34-17719 and Release No. 34-—16075 (Au- 
gust 2, 1979) (44 FR 46736, 46737-40). 


4This requirement is deemed to be satisfied if 
unaffiliated security holders are offered common 
stock in the transaction. See footnote 18, infra, for 
a discussion of the other conditions of this excep- 
tion. 


Volume 22, No. 9, April 28, 1981 


13e-3 transaction. Rule 13e-—3(g)(3) excepts 
transactions by a holding company registered 
under the Public Utility Holding Company Act of 
1935 [15 U.S.C. 79 et seq. (1976 and Supp. Il 
1979)] in compliance with the provisions of that 
Act. Rule 13e-3(g)(4) excepts redemptions, calls 
or similar purchases of an equity security by an is- 
suer pursuant to the instrument(s) creating or gov- 
erning that class of equity securities. Rule 
13e-3(g)(5) excepts certain solicitations by an is- 
suer with respect to a plan of reorganization under 
Chapter X of the Bankruptcy Act [15 U.S.C. 
501-676 (1976) (amended 1978)]. 


ll. Proposals. 


The proposed amendments to Rule 13e—3 may be 
divided into three categories: (1) proposals that 
would codify and broaden staff positions with re- 
spect to the exceptions from the rule; (2) propos- 
als that would clarify the scope and operation of 
certain provisions of the rule; and (3) amendments 
that are technical in nature. These proposals have 
resulted in part from the Commission's experience 
in administering the rule, changing practice in cor- 
porate acquisition and reorganization transactions 
and the Commission's re-examination of the appli- 
cation of the rule. 


A. Amendments to Exceptions. 
1. Rule 13e-3(g)(1). 


Since the adoption of Rule 13e—3, the Division of 
Corporation Finance (the ‘‘Division’’) has re- 
sponded both formally and informally to requests 
for interpretive advice regarding the applicability of 
the rule to various transactions.> Questions have 
frequently been raised as to the applicability of the 
exception in Rule 13e—3(g)(1) to transactions that 
involve multi-step acquisitions other than those 
described in the exception. 


The exception currently provided by Rule 
13e-3(g)(1) was designed to permit, under 





* As mentioned previously, the Commission has 
authorized, concurrently with this release, the pub- 
lication of an interpretative release reflecting the 
views of the Division of Corporation Finance on 
various issues regarding Rule 13e-3 and related 
Schedule 13E-3 (Release No. 34-—17719). 
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specified conditions, a second-step, clean-up 
transaction occurring within one year after a ten- 
der by a previously non-affiliated bidder for a class 
of equity securities. In adopting this exception, the 
Commission concluded that a going private rule 
should not apply where a non-affiliate contem- 
plates the acquisition of the entire business in two 
steps pursuant to disclosed terms, at the same 
price for all security holders, and within a short 
time period. In these instances, there is no affilia- 
tion at the outset, and, if the specified conditions 
are met, the second-step does not present the po- 
tential for overreaching characteristic of going pri- 
vate transactions. Such acquisitions can properly 
be viewed as integrated, unitary transactions 
undertaken by non-affiliates, even though the sec- 
ond step may take the form of a transaction by an 
affiliate (the bidder already in control) which would 
otherwise be subject to Rule 13e-3. 


Acquisition techniques have continued to evolve. 
Three-step techniques are now common means of 
acquiring an entire business, and there are an in- 
definite number of possible multi-step acquisi- 
tions.’ The Commission has attempted to develop 


6 One of the conditions is that the consideration 
offered to unaffiliated security holders in the Rule 
13e-3 transaction is at least equal to the highest 
consideration offered during the tender offer. In 
addition, if the tender offer was made for any or all 
securities of the class, the tender offer must dis- 
close fully the bidder's intention to engage in a 
Rule 13e-3 transaction, the form and the effect of 
such transaction and, to the extent known, the pro- 
posed terms thereof; and the Rule 13e-3 transac- 
tion must be substantially similiar to that described 
in the tender offer. If the tender offer was made for 
less than all the securities of a class, the tender 
offer must fully disclose a plan of merger, a plan of 
liquidation or similar binding agreement between 
the bidder and the issuer with respect to the Rule 
13e-3 transaction; and the Rule 13e-3 transac- 
tion must occur pursuant to the plan of merger, 
plan of liquidation or similar binding agreement 
disclosed in the bidder’s tender offer. 


7 One three-step acquisition transaction has been 
described as one in which an acquiring person first 
purchases a significant block of the class of secu- 
rities from management or a large security holder, 
then commences a tender offer for the class of se- 
curities, and ultimately completes the Acquisition 
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appropriate responses in connection with Rule 
13e-3. Accordingly, the Division has taken a “no- 
action’’ position with respect to transactions 
involving the purchase, other than by means of a 
tender offer, of a controlling interest in a class of 
equity securities of an issuer and the subsequent 
acquisition of the remaining outstanding equity se- 
curities through a second-step, cash merger.® The 
“no-action” position was premised on the observ- 
ance by the acquiring entity of certain conditions in 
addition to those set forth in Rule 13e-3(g)(1).9 


As a result of its experience, the Commission has 
re-examined the operation of the Rule 13e-3(g)(1) 





with a merger eliminating the remaining publicly 
held securities. See Freund & Easton, The Three- 
Piece Suitor: An Alternative Approach to Negoti- 
ated Corporate Acquisitions, 34 Bus. Law. 1679 
(1979). 


8 See, e.g., letters re Federal Mogul Corporation 
(August 27, 1980) and HM Acquisition Corp. (Jan- 
uary 29, 1981). 


2 These additional conditions are as follows: 


(1) prior to the initial acquisition of secu- 
rities, there was no affiliation be- 
tween the issuer and the acquiring 
entity; 


(2) the initial acquisition and the 
second-step transaction are made 
pursuant to an agreement or agree- 
ments for the acquisition of the en- 
tire class of securities at the same 
unit price; 


the intention to engage in the 
second-step transaction was publicly 
announced at the time of the initial 
acquisition, and the second-step 
transaction is effected within a rela- 
tively short period of time thereafter; 
and; 


(4) the acquiring entity will not change 
the management or board of direc- 
tors, or otherwise exercise control, 
of the issuer prior to the completion 
of the second-step transaction. 
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exception, and has determined to propose modifi- 
cations codifying the staff's position and including 
additional transactions. As with the exception as 
adopted in 1979, the proposed amendment recog- 
nizes that other multi-step acquisitions pursuant to 
a plan or arm’s-length agreement of a previously 
unaffiliated person may not involve the potential 
for abuse and overreaching or the adverse effects 
on investor confidence in the securities markets 
that Rule 13e-—3 was designed to alleviate. No one 
would suggest that a one-step acquisition (i/.e., a 
merger) by a non-affiliate is a going private trans- 
action. Similarly, a three-step acquisition which re- 
sults in all security holders receiving the same 
consideration may be treated in the same way as 
a one-step merger, or a tender offer followed by a 
merger which is excepted by existing paragraph 
(g)(1) of the rule. The mere fact that such transac- 
tions occur in steps at different times does not dis- 
tinguish them from one-step acquisitions, since 
the multiple steps are pursuant to an agreement or 
plan, are on disclosed terms and provide substan- 
tially equivalent consideration, and since the 
acquiring person does not stand on both sides of 
the transaction. 


Thus, the Commission believes that various types 
of multi-step acquisitions may properly be treated 
in the same way as they would be if they occurred 
in one step. If such transactions are structured to 
comply with the conditions of the proposed 
amendment to Rule 13e-—3(g)(1), they may be 
viewed as unitary transactions undertaken by non- 
affiliates and therefore not within the purview of 
Rule 13e-3. The following paragraphs discuss the 
specific provisions of the proposed amendment. 


The proposal, if adopted, would amend Rule 
13e-3(g)(1) to except from the operation of Rule 
13e-3 and Rule 13e-3 transaction pursuant to an 
agreement or plan of a person or any affiliate of 
such person (hereinafter referred to as the 
“acquiring person’), other than the issuer, to ac- 
quire or offer to acquire in one or more transac- 
tions all of the issued and outstanding securities of 
a class, provided that specified conditions are met. 
The conditions relate to whether the acquiring per- 
son has a binding agreement or plan to acquire or 
offer to acquire all of the issued and outstanding 
securities of the class; whether the agreement or 
plan has been fully disclosed; whether the 
acquiring person was an affiliate of the issuer at 
the outset of the transaction; whether the consid- 
eration offered in the Rule 13e-3 transaction is at 
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least substantially equivalent to or greater than the 
highest consideration paid by the acquiring per- 
son; whether the transaction is consummated in 
accordance with the agreement or plan as dis- 
closed and within one year of the “Initial Date,” 
that is, the date the series of transactions com- 
menced;'® and whether the acquiring person 
complies with certain provisions regarding less- 
than-all tender offers and control of the issuer by 
the acquiring person. 


Paragraphs (i) and (ii) of the proposed amendment 
to Rule 13-3(g)(1) set forth the requirements for 
the existence of an agreement or plan and the dis- 
closure thereof. The requirement that an agree- 
ment or plan exist and be disclosed at the com- 
mencement of a unitary transaction ensures that 
later steps are not based on the use of any control 
position resulting from the pendency or completion 
of any step in the unitary transaction and also re- 
lieves security holders of any pressure to sell due 
to uncertainty about later steps." 


Paragraph (i)(A) requires that the acquiring person 
must have entered into a binding agreement or 
agreements’? which obligate the acquiring person 
to acquire or offer to acquire all of the issued and 
outstanding securities of such class pursuant to a 
tender offer, merger, consolidation, liquidation or 
similar transaction or transactions. The acquiring 
person can enter into the agreement with either 
the issuer of the class of securities and/or any se- 
curity holder or holders of such class. Paragraph 
(ii)(A) requires that, promptly after entering into 
the binding agreement or agreement specified in 
paragraph (i)(A), the acquiring person must make 
public disclosure of any acquisition or proposed 





10 The “Initial Date” is defined by proposed Rule 
13e-(g) (1) (iii) to be the earlier of (A) the first 
date the acquiring person entered into a binding 
agreement which obligates such person to acquire 
or offer to acquire all of the issued and outstand- 
ing securities of a class; or (B) the first date the 
acquiring person commenced a tender offer for 
any and all of the securities issued and outstand- 
ing, pursuant to which such person purchased all 
securities properly tendered. 


11 See Release No. 34-— 17719 (Question 7). 


12 The term “binding agreement” is discussed in 
Release No. 34-17719 (footnote 25). 
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acquisition of securities pursuant to the agree- 
ment, such person’s obligation to engage in sub- 
sequent transactions to acquire or offer to acquire 
all of the issued and outstanding securities, the 
form and effect of each subsequent transaction, 
and the terms thereof (to the extent known). 


Paragraphs (i)(B) and (ii)(B) of proposed Rule 
13e-3(g)(1) closely parallel the current exception 
and apply to an any and all tender offer which is 
commenced otherwise than through a binding 
agreement with the issuer and/or a security holder 
or holders of the issuer. Paragraph (i)(B) requires 
that the acquiring person has purchased all secu- 
rities properly tendered pursuant to a tender offer 
by such person for any and all of the issued and 
outstanding securities. Paragraph (ii)(B) requires 
that the tender offer materials disseminated with 
the any and all tender offer described in paragraph 
(i)(B) disclose the acquiring person's plan or 
agreement to engage in transactions to acquire or 
offer to acquire all of the issued and outstanding 
securities of a class, the form and effect of such 
transaction, and the terms thereof (to the extent 
known).'$ 


Similar to the current exception in Rule 
13e-3(g)(1),14 a Rule 13e-3 transaction which is 
a less-than-all tender offer is subject to the addi- 
tional requirement in proposed paragraph (v) that 
the acquiring person, on or after the Initial Date 
and prior to making such tender offer, has entered 
into a binding agreement with the issuer with re- 
spect to a merger, consolidation, liquidation or 
similar transaction. This proposal is not intended to 
alter the operation of the current exception with re- 
spect to a less-than-all tender offer. In addition, it 
will permit a less-than-all tender offer after the first 
step in a unitary transaction, provided an agree- 





13 Such disclosure is also required in a tender 
offer which is not a first step described in pro- 
posed paragraph (g)(1)(i)(B) of Rule 13e—3 but is 
a later step pursuant to a binding agreement de- 
scribed in proposed paragraph (g)(1)(i)(A) of the 
rule. The Schedule 14D-1 (17 CFR 240.14d- 100) 
with respect to such tender offer must include in- 
formation concerning any agreement or plan to ac- 
quire the class of securities, the form and effect of 
each transaction and the terms thereof pursuant to 
Items 3, 5, 7 and 10(f) of Schedule 14D-1. 


14 Rule 13e-3(g)(1)(ii). See footnote 6, supra. 
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ment as described in proposed paragraph (v) has 
been made. 


Paragraph (iii) of the proposed amendment to 
Rule 13e—3(g)(1) requires that the acquiring per- 
son not be an affiliate at any time during the three 
months prior to the Initial Date. This requirement is 
designed to ensure that the excepted transactions 
are part of a unitary transaction to acquire all of 
the issued and outstanding securities of a class.of 
an issuer pursuant to an agreement reached 
through arm’s-length negotiations or a plan of ac- 
quisition disclosed in a tender offer for any and all 
securities of the class.'‘5 The Commission specifi- 
cally requests public comment on the appropriate- 
ness of the three-month period and whether a 
longer or shorter period would better implement 
the purposes of this condition. 


Paragraph (iv) of the proposed amendment to 
Rule 13e-3(g)(1) contains the equivalent consid- 
eration requirement of the current exception. The 
phrasing in the proposal, however, differs from 
that of the current exception. Currently, Rule 
13e-3(g)(1) provides that the consideration 
offered to unaffiliated security holders in the Rule 
13e-3 transaction is at least equal to the highest 
consideration offered during the tender offer. Pro- 
posed paragraph (iv) provides that the considera- 
tion offered in the Rule 13e-3 transaction is at 
least substantially equivalent to or greater than the 
highest consideration for securities of the class 
paid by such person, on or after the Initial Date. 
This provision would have the effect of maintaining 
a minimum price for any Rule 13e-3 transaction 
which is part of a multi-step transaction covered 
by the exception, that is, the consideration offered 
would have to be at least substantially equivalent 
to the consideration paid or payable in any prior 





1S The three-month period is based on Rule 144 
(17 CFR 230.144) under the Securities Act, which 
provides a safe harbor, without registration, for re- 
sales of restricted securities by non-affiliates and 
resales of any securities by affiliates. Specifically, 
Rule 144(k) includes a provision to the effect that 
the less stringent requirements of that rule appli- 
cable to non-affiliates are available only if the per- 
son seeking to sell under the rule has been a non- 
affiliate for the previous three months. See 
Release No. 33-6286 (February 6, 1981) (46 FR 
12195). 
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step in the multi-step transaction. The Commis- 
sion specifically requests comment on whether 
any alternative standard to that of “at least sub- 
stantially equivalent to or greater than” should be 
used and whether there should be any exceptions 
to this or any alternative standard. 


It should be noted that this standard will in some 
cases have an effect on open market purchases 
as a condition of the proposed exception. Where a 
multi-step transaction is commenced by the exe- 
cution of a merger agreement with the issuer, and 
if the acquiring person in such a transaction is or 
becomes an affiliate, for example, by purchase of 
a controlling block (whether or not in connection 
with the merger agreement) or by a tender offer, 
then open market or other purchases as part of 
the unitary transaction and the merger, occuring 
after the person becomes an affiliate, would be 
subject to Rule 13e-3 unless an exception were 
applicable.'® As a condition of the proposed para- 
graph (g)(1) exception, such purchases by an affil- 
iate as part of the unitary transaction would have 
to be at prices at least substantially equivalent to 
that provided for in the merger agreement (and in 
any other purchase after the merger agreement). 
However, if the acquiring person is not and does 
not become an affiliate prior to the merger, open 
market or other purchases between the agreement 
and the merger itself would not be subject to Rule 
13e-3. Yet such purchases are part of a unitary 
transaction in that they are effected pursuant to an 
overall plan to acquire or to offer to acquire all of 
the securities of the class being sought. The Com- 
mission specifically requests comments on wheth- 
er any purchase subsequent to the Initial Date 
should be subject to the equivalent consideration 
requirement for the unitary transaction exception. 
On the other hand, the equivalent consideration 
requirement may limit the acquiring person’s abili- 
ty to make open market purchases in a multi-step 
acquisition without complying with Rule 13e-3. 
While application of the equivalent consideration 
requirement to open market purchases is general- 
ly appropriate in connection with the unitary trans- 
action exception, the Commission solicits com- 
ments on whether, assuming that all other 
conditions of the proposed exception are satisfied, 
the equivalent consideration requirement should 
apply to open market purchases effected after the 
Initial Date that are part of a multi-step acquisition, 


including open market purchases by an unaffili- 
ated acquiring person. 


The requirement of proposed paragraph {vi) pre- 
serves the benefit to investors of prior disclosure 
of the steps in the unitary transaction. It requires 
that a Rule 13e-3 transaction must occur sub- 
stantially as described in the agreement or agree- 
ments and as described in the public disclosure of 
such agreement or agreements and/or in the ten- 
der offer materials disseminated to security hold- 
ers. 


Proposed paragraph (vii) requires that the Rule 
13e-3 transaction be consummated on or before 
the expiration of one year from the Initial Date. 
The one-year period, which is the same as under 
the current exception, is consistent with unitary 
transaction approach and would provide certainty 
to persons planning such transactions. If the ac- 
quisition transaction involves a series of transac- 
tions, each transaction must be consummated on 
or before the expiration of one year after the Initial 
Date. Any transaction not consummated within the 
one-year period would not be within the purview of 
this exception and would be subject to the disclo- 
sure, dissemination and antifraud provisions of 
Rule 13e-3. The Commission requests specific 
public comment on whether a one-year period is 
too long, too short or an adequate period of time to 
consummate transactions which would be ex- 
cepted by the proposed amendment to Rule 
13e-3(g)(1). 


Proposed paragraph (viii) represents a change in 
one of the conditions set forth in the “no-action” 
positions taken by the Division with respect to 
Rule 13e—3(g)(1).'7 In view of the specific require- 
ments of the proposed amendment relating to sub- 
stantially equivalent consideration, a prior agree- 
ment or an any and all tender offer, specific prior 
disclosure of the steps in the unitary transaction, 
and consummation in accordance with the prior 
agreements and disclosure, the Commission is 
proposing to modify the prohibition on the exercise 
of control until consummation of the Rule 13e-3 
transaction contained in the “no-action” positions. 
Specifically, the prohibition would be limited to 
those situations in which the exercise of control 
could present opportunities for overreaching by 
the acquiring person. Thus, paragraph (viii) would 





16 See Release No. 34-— 17719 (Question 4). 
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17 See footnotes 8 and 9, supra. 
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not permit the acquiring person to exercise con- 
trol, directly or indirectly, over the issuer or make 
or cause to be made any change in the issuer's 
board of directors or management prior to the 
earliest of three specified dates. The dates are as 
follows: 


(1) the date of such person’s entering 
into a binding agreement with the issuer 
with respect to a merger, consolidation, 
liquidation or similar transaction or with 
respect to a tender offer by such person 
for any and all shares of such class; 


(2) If such person enters into an agree- 
ment with parties other than the issuer, 
obligating the person to make a tender 
offer for any and all securities of such 
class, the date the issuer's board of di- 
rectors makes a favorable recommen- 
dation with respect to such tender offer; 
and 


(3) the date such person has purchased 
all shares properly tendered pursuant to 
a tender offer by such person for any 
and all shares of such class of securi- 
ties of the issuer. 


This paragraph is designed to permit the acquiring 
person to exercise limited control over the issuer 
with respect to the business and operations of the 
issuer in order to protect the integrity of the agree- 
ment and such person’s investment. However, the 
paragraph further provides that the acquiring per- 
son shall not, directly or indirectly, exercise any 
control over the issuer with respect to any material 
terms and conditions of any agreement with the is- 
suer pursuant to which the Rule 13e-3 transaction 
is to occur. The final proviso is designed to pre- 
vent the acquiring person from being on both sides 
of the Rule 13e-3 transaction with the ability to 
waive conditions or.terms that were arrived at as a 
result of arm’s-length negotiations. 


2. Rule 13e-3(g)(2). 


Another question concerning the availability of ex- 
ceptions to the operation of Rule 13e—3 has been 
whether a cash election feature will preclude the 
availability of Rule 13e—3(g)(2). Rule 13e-3(g)(1) 
currently excepts from the operation of the rule 
only transactions in which all security holders are 
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offered or receive only an equity security having 
substantially the same attributes as the equity se- 
curity which is the subject of the Rule 13e-3 
transaction.1® The Commission found the original 
exception in Rule 13e-—3(g)(2) to be appropriate; 
the excepted transactions are outside the pur- 
poses of Rule 13e-3 since all holders of a class of 
security are on an equal footing and are permitted 
to maintain an equivalent or enhanced equity in- 
terest in the surviving entity. 


The Division has taken the administrative position 
that the Rule 13e-—3(g)(2) exception may be avail- 
able even in transactions that have a cash election 
feature. The proposed amendment to Rule 
13e-3(g)(2) would codify this administrative posi- 
tion and permit a person to offer security holders 
the option of receiving cash in lieu of the qualifying 
equity security. This proposal is designed to afford 
issuers and their affiliates greater flexibility in 
utilizing the Rule 13e-—3(g)(2) exception. The 
Commission believes that the amendment is ap- 
propriate because, assuming an equivalent or en- 
hanced equity interest is offered, a cash election 
feature of the sort permitted by the proposal mere- 
ly gives security holders an additional opportunity 
to receive a different form of consideration of sub- 
stantially equivalent value.'9 





18 These attributes include rights, such as voting, 
dividend, redemption and liquidation rights; the re- 
quirement that these attributes be substantially the 
same is deemed to be satisfied if common stock is 
offered to unaffiliated security holders. Attributes 
which must be substantially the same also include 
listing on a national securities exchange or the au- 
thorization for quotation on an inter-dealer quota- 
tion system of a national securities association, if 
the equity security subject to the Rule 13e-3 
transaction is so listed or authorized for quotation. 
In addition, the equity security being offered must 
be registered pursuant to Section 12 of the Ex- 
change Act or the issuer thereof must be required 
to file reports pursuant to Section 15(d) of the Ex- 
change Act. 


19 To satisfy the requirement of Rule 13e—3(g)(2) 
that all security holders be treated equally, both an 
equivalent equity security and the cash election 
would have to be offered to all security holders. 
See Release No. 34-17719 (Question 9 and foot- 
note 34). 
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The proposed amendment would not alter the 
existing conditions concerning the equity securi- 
ties which can be offered pursuant to the excep- 
tion?° but would add a new paragraph (v) express- 
ly to deal with cash election rights. The proposed 
amendment would permit a cash election in lieu of 
an equity security that was otherwise qualified pro- 
vided that, at the time first offered, the cash is re- 
quired to be substantially equivalent to the value 
of the security being offered. A second condition is 
that immediately after consummation of the trans- 
action the number of holders of such class of equi- 
ty securities being offered is at least (1) 500 if 
there are 500 or more holders of the class of secu- 
rities which is the subject of the Rule 13e-3 trans- 
action immediately prior the the transaction, or (2) 
300 if there are more than 300 but less than 500 
holders of the class of securities which is subject 
to the Rule 13e-3 transaction immediately prior to 
the transaction. 


The first condition to the proposed amendment of 
Rule 13e—3(g)(2) is designed to ensure that the 
offer of an equivalent equity interest is a real and 
substantial one by requiring that the cash alterna- 
tive, when first offered, be of equivalent (not great- 
er) value. The right to receive cash in lieu of the 
equity security ordinarily would be deemed to be 
“first offered” on the effective date of the registra- 
tion statement for the securities to be offered in 
the transaction.2! The Commission specifically re- 
quests comment whether another date would be 
more appropriate to fix the substantial equivalency 
of the cash and securities being offered, e.g., the 
date of the first public announcement of a merger 
agreement which describes the cash election fea- 
ture. In addition, the Commission requests public 
comment on the standard that is used to deter- 





20 An additional amendment to Rule 13e-3(g)(2) 
has been proposed to clarify the operation of Rule 
13e-(g)(2). This proposed amendment will consti- 
tute paragraph (iv) of Rule 13e—3(g)(2) and is dis- 
cussed in Section II-B, infra, 


21 In the circumstances where, because no regis- 
tration is required under the Securities Act, e.g., 
the securities are exempt from registration pursu- 
ant to Section 3(a)(9) of the Securities Act, the 
time that the right to elect cash was first offered to 
security holders would be the date for determining 
substantial equivalence. 
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mine the amount of cash which can be offered, 
and whether any alternative standards would bet- 
ter implement the purposes of the condition. For 
example, one alternative would be to state only 
that the cash must not substantially exceed the 
value of the securities being offered. Further, the 
Commission also solicits comment on whether the 
exception for the cash election feature should be 
expanded to permit other types of elections such 
as notes, convertible debt or preferred stock, not 
qualifying as equivalent equity securities, provided 
that all other conditions to the exception are 
satisfied. 


The second condition to the proposed amendment 
of Rule 13e-—3(g)(2) is designed to ensure that the 
equity security which is offered will have the same 
attributes as the equity security which is being ex- 
changed, in that the cash election feature will not 
produce the same “going private” effects as would 
an otherwise non-excepted Rule 13e-3 transac- 
tion. The Commission believes that in most situa- 
tions this condition will not be a cause of concern 
to an acquiring person, because such person 
would be offering a publicly held equity security 
which already has these attributes and therefore, 
even if a substantial number of offerees elected 
the cash alternative, the equity security offered 
would still satisfy this condition. Only where a 
newly issued class of equity securities was offered 
would this condition become critical to the avail- 
ability of the Rule 13e-3(g)(2) exception. The 
Commission specifically requests comment on 
whether another formulation of this condition 
would be appropriate to ensure that the cash elec- 
tion feature does not produce the effects of a Rule 
13e-3 transaction. 


B. Clarifying Amendments. 


Two amendments are proposed to clarify the 
scope and operation of certain aspects of Rule 
13e-3. The proposed amendment to Rule 
13e-3(a)(4)(i)(c) would make clear, by altering the 
structure of that provision, that mergers, consoli- 
dations and similar multi-party reorganization 
transactions of an issuer or one or more if its sub- 
sidiaries are not subject to the rule unless the 
other party to the transaction is an affiliate of the 
issuer. The proposed amendment to Rule 
13e-(g)(2) would make clear that the exception in 
Rule 13e-3(g)(2) is available only in transactions 
where the security holders of an issuer are offered 
or receive the equity securities of such issuer, the 
acquiring entity or parent (as defined in the rule) of 
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such issuer or acquiring entity. This amendment 
would conform the availability of the exception to 
the Commission's intent exception, as expressed 
in the adopting release,?? by adding a new condi- 
tion to the exception denominated as paragraph 
(iv) of Rule 13e-3(g)(2). 


C. Technical Amendments. 


Three other proposed amendments would make 
revisions of a technical nature to Rule 13e-3 and 
Schedule 13E-3. First, Instruction 2(a) to Rule 
13e-3(e) would be revised to delete the reference 
to paragraph (e) of Guide 59 of the Guides for the 
Preparation and Filing of Registration Statements 
(the “Guides’’) for the preparation of summary fi- 
nancial information, and substitute a reference to 
paragraph (c) of proposed Item 41 of Regulation 
S-K.23 This revision would conform to the changes 
to the Guides which are proposed as one part of 
the Commission’s implementation of an integrated 
disclosure system.24 Second, Rule 13e-—3(g)(5) 
would be amended to conform to the provisions of 
the Bankruptcy Code as enacted in 1978.25 These 
revisions would not alter the availability of this ex- 
ception to Rule 13e-3. Third, Item 17(d) of Sched- 
ule 13E-3 would be amended to correct the refer- 
ence in Item 17(d) from Rule 13e-3(d) to Rule 
13e-3(e). 


Ill. Text of Proposals. 


Accordingly, 17 CFR Part 240 is proposed to be 
amended as follows: 





22 Release No. 34-— 16075, 44 FR at 46738. 


23 Release No. 33-6276 (December 23, 1980) (46 
FR 78, 103); Release No. 33-6235 (September 2, 
1980) (45 FR 63710). 


24 These aspects of the integrated disclosure sys- 
tem have not been adopted by the Commission at 
this time and, therefore, the requirements of para- 
graph (c) of Item 41 of Regulation S-K may be 
altered when adopted from those which were pro- 
posed. The proposed revision of Instruction 2(a) of 
Rule 13e-3(e) will incorporate the revisions, if 
any, to paragraph (c) of Item 41. 


25 Title | of the Bankruptcy Reform Act of 1978, 


Pub. L. No. 95-598, 92 Stat. 2549 (1978) (effec- 
tive October 1, 1979), codified at 11 U.S.C.__. 
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PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 
1934 


1. By amending §240.13e-3 paragraphs 
(a)(4)(i)(C), Instruction 2(a) to paragraph (e), and 
paragraphs (g)(1), (2) and (5) to read as follows: 


§240.13e-3 Going private transactions by certain 
issuers or their affiliates. 


(a) *** 
(4) *** 
(i) *** 


(C) A solicitation subject to Regulation 14A 
(§ §240.14a-1 to 240.14a-103) of any proxy, 
consent or authorization of, or a distrubituion sub- 
ject to Regulation 14C (§§240.14c-1 to 
240.14c-101) of information statements to, any 
equity security holder by the issuer of the class of 
securities or by an affiliate of such issuer, in con- 
nection with: a reclassification, recapitalization or 
similar corporate transaction of an issuer; a merg- 
er, consolidation, reorganization or similar corpo- 
rate transaction between an issuer (or its subsidi- 
ary) and its affiliate; a sale of substantially all the 
assets of an issuer to its affiliate or group of affili- 
ates; or a reverse stock split of any class of equity 
securities of the issuer involving the purchase of 
fractional interests. 


(e) 2 
Instructions. * * * 


ghd 


(a) Summary financial information equivalent to 
that required by paragraph (c) of Item 41 of Regu- 
lation S-K for (i) the two most recent fiscal years 
(ii) the latest year-to-date interim period and corre- 
sponding interim period of the preceding year; 


* * * * 


(g) Exceptions. This section shall not apply to: 
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(1) Any Rule 13e-3 transaction pursuant to an 
agreement or plan of a person (which term, as 
used in this paragraph (g)(1), shall mean such per- 
son or any affiliate of such person), other than the 
issuer, to acquire or offer to acquire in one or more 
transactions all of the issued and outstanding se- 
curities of a class of an issuer, Provided, That: 


(i)(A) Such person has entered into a 
binding agreement or agreements, with 
either the issuer and/or any security 
holder or holders, which obligate such 
person to acquire or offer to acquire all 
of the issued and outstanding securities 
of such class pursuant to a tender offer, 
merger, consolidation, liquidation or 
similar transaction or transactions; or 


(B) Such person has purchased all se- 
curities properly tendered pursuant to a 
tender offer by such person for any and 
all of the issued and outstanding shares 
of such class; 


(ii)(A) Promptly after the entry into any 
agreement described in paragraph 
(g)(1)(i)(A) of this section, such person 
has made public disclosure of any ac- 
quisition or proposed acquisition of se- 
curities of such class pursuant to the 
agreement, such person's obligation to 
engage in subsequent transactions to 
acquire or to offer to acquire all the 
issued and outstanding securities of 
such class, the form and effect of such 
subsequent transaction, and the terms 
thereof (to the extent known); or 


(B) The tender offer materials dissemi- 
nated with respect to any tender offer 
described in paragraph (g)(1)(i)(B) of 
this section have disclosed such per- 
son’s plan or agreement to engage in 
transactions to acquire or offer to ac- 
quire all the issued and outstanding se- 
curities of such class, the form and ef- 
fect of each such transaction, and the 
terms thereof (to the extent known); 


(iii) Such person was not an affiliate of 
the issuer at any time during the three 
months immediately prior to the “Initial 
Date” which shall be the earlier of: 
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(A) The first date such person entered 
into an agreement described in para- 
graph (g)(1)(i)(A) of this section; or 


(B) The first date such person com- 
menced a tender offer described in par- 
agraph (g)(1)(i)(B) of this section; 


(iv) The consideration offered in the 
Rule 13e-3 transaction is at least sub- 
stantially equivalent to or greater than 
the highest consideration for securities 
of such class paid by such person, or 
payable pursuant to any agreement 
(whether or not described in paragraphs 
(g)(1)(i)(A) or (g)(1)(v) of this section) 
entered into by such person, on or after 


.the Initial Date; 


(v) If the Rule 13e-3 transaction is a 
tender offer for less than all of such 
class, such person, on or after the Initial 
Date and prior to making such tender 
offer, has entered into a binding agree- 
ment with the issuer with respect to a 
merger, consolidation, liquidation or 
similar transaction; 


(vi) The Rule 13e-3 transaction occurs 
substantially as provided in the agree- 
ment or agreements described in para- 
graph (g)(1)(i)(A) and (g)(1)(v) of this 
section, and substantially as described 
in any public disclosure of such agree- 
ment or agreements and/or in tender 
offer materials in accordance with para- 
graphs (g)(1)(ii)(A) and (g)(1)(ii)(B) of 
this section; 


(vii) The Rule 13e-3 transaction is con- 
summated on or before the expiration of 
one year from the Initial Date; and 


(viii) Such person shall not, directly or 
indirectly, exercise control over the is- 
suer or make or cause to be made any 
change in the issuer’s board of directors 
or management prior to the earlier of 


(A) The date of such person’s entering 
into an agreement with the issuer with 
respect to a merger, consolidation, liqui- 
dation or similar transaction or with re- 
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spect to a tender offer by such person 
for any and all shares of such class; 


(B) If such person enters into an agree- 
ment with parties other than the issuer, 
obligating the person to make a tender 
offer for any and all shares of such 
class, the date the issuer's board of di- 
rectors makes a favorable recommen- 
dation with respect to such tender offer; 
and 


(C) The date such person has pur- 
chased all shares properly tendered 
pursuant to a tender offer for any and all 
shares of such class of securities of the 
issuer. 


In addition, such person shall not, di- 
rectly or indirectly, exercise any control 
over the issuer with respect to any of 
the material terms and conditions of any 
agreement with the issuer pursuant to 
which the Rule 13e-3 transaction is to 
occur. 


(2) Any Rule 13e-3 transaction in which the secu- 
rity holders are offered or receive only an equity 


security, Provided, That: 


(i) Such equity security has substantially 
the same rights as the class of securi- 
ties which are the subject of the Rule 
13e-3 transactions including, but not 
limited to, voting, dividends, redemption 
and liquidation rights except that this re- 
quirement shall be deemed to be 
satisfied if unaffiliated security holders 
are offered common stock; 


(ii) Such equity security is registered 
pursuant to section 12 of the Act or re- 
ports are required to be filed by the is- 
suer thereof pursuant to section 15(d) of 
the Act; 


(iii) If the class of securities which are 
the subject of the Rule 13e-3 transac- 
tion was either listed on a national secu- 
rities exchange or authorized to be 
quoted in an inter-dealer quotation sys- 
tem of a registered national securities 
association, such equity security is ei- 


ther listed on a national securities ex- 
change or authorized to be quoted in an 
interdealer quotation system of a regis- 
tered national securities association; 


(iv) Such equity security is issued by 


(A) The issuer of the class of securities 
which is the subject of the Rule 13e-3 
transaction (or a successor issuer of 
such issuer pursuant to Rule 129-3 
(§240.12g-3) or Rule 15d-5 
(§240.15d-—5) under the Act), 


(B) The surviving or resulting entity in a 
Rule 13e-3 transaction which is a 
merger or consolidation of the issuer (or 
one or more of its subsidiaries), 


(C) The bidder or purchaser in a Rule 
13e-3 transaction which is an ex- 
change offer or other purchase of secu- 
rities, or 


(D) A parent of any of the entities 
referred to in paragraphs (g)(2)(iv)(A) 
through (C) of this section, which shall 
mean for purposes of this section a 
holder, directly or through its wholly 
owned subsidiary or subsidiaries, of all 
of the voting equity securities (including 
non-voting securities which represent 
rights to acquire or are convertible into 
voting securities) of such issuer, suc- 
cessor issuer, surviving or resulting 
entity, bidder or purchaser; and 


(v) Security holders may be offered an 
election to receive cash in lieu of an eq- 
uity security meeting the conditions set 
forth in paragraphs (g)(2)(i) through 
(g)(2)(iv) of this section, Provided, That, 
at the time first offered, the cash is sub- 
stantially equivalent to the value of the 
security offered, and that, immediately 
after consummation of the transaction, 
the number of holders of such class of 
equity securities being offered is at least 
(A) 500 if there are 500 or more holders 
of the class of securities which is the 
subject of the Rule 13e-3 transaction 
immediately prior to the transaction, or 
(B) 300 if there are more than 300 but 
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less than 500 holders of the class of se- 
curities which is the subject of the Rule 
13e-3 transaction immediately prior to 
the transaction. 


(5) Any solicitation by an issuer with respect to a 
plan of reorganization under Chapter X of the 
Bankruptcy Act, as amended, or under Chapter 11 
of the Bankruptcy Code, as amended, if made 
after the entry of an order approving such plan 
pursuant to section 174 of that Act or pursuant to 
section 1125(b) of that Code and after, or concur- 
rently with, the transmittal of information concern- 
ing such plan as required by section 175 of the Act 
or section 1125(b) of the Code. 


2. By amending §240.13e-100 Item 
17(d) to read as follows: 
§240.13e-100 Schedule 13E-3. 
Rule 13e-3 transaction statement 
pursuant to section 13(e) of the Se- 
curities Exchange Act of 1934 and 
rule 13e-3 [§240.13e-3] thereun- 
der. 


th eiliels 


(d) Any disclosure materials furnished to security 
holders in connection with the transaction pursu- 
ant to Rule 13e-3(e) [§240.13e-3(e)]. 


* * * * 


SPECIFIC INQUIRIES 


Any interested person wishing to submit written 
comments on the proposals, as well as on other 
matters which might have an impact upon the pro- 
posals contained herein, is invited to do so. Mind- 
ful of its responsibilities to weigh with care the 
costs and benefits which result from its rules, the 
Commission specifically invites comments on the 
costs to registrants and others of these proposals. 


STATUTORY AUTHORITY 


The Commission hereby proposes amendments to 
Rule 13e-3 and Schedule 13E-3 pursuant to 
Sections 17(a) and 19 of the Securities Act and 


Volume 22, No. 9, April 28, 1981 


Sections 3(b), 10(b), 13(e), 14(a), 14(c), 14(e), 
23(a), of the Exchange Act. 


[Sec. 17(a), 19(a), 48 Stat. 84, 85; secs. 3(b), 
10(b), 13(e), 14(a), 14(d), 14(e), 23(a), 48 Stat. 
882, 894, 895, 891, 901; sec 209, 48 Stat. 908; 
sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; 
sec. 10, 68 Stat. 686; sec. 5, 78 Sta. 569, 570; 
secs. 2, 3, 82 Stat. 454, 455; secs. 1, 2, 3-5, 84 
Stat. 1497; secs. 3, 18, 89 Stat. 97, 155; 15 U.S.C. 
77q(a), 77s(a), 78c(b), 78j(b), 78m(e), 78n(c), 
78n(e) 78w(a).] 


By the Commission 


George A. Fitzsimmons 
Secretary 





REGULATORY FLEXIBILITY ACT 
CERTIFICATION 


|, Philip A. Loomis, Jr., Acting Chairman of the Se- 
curities and Exchange Commission, hereby certi- 
fy, pursuant to 5 U.S.C. 605(b), that the proposed 
amendments published in Release No. 34-17720, 
will not, if promulgated, have a significant eco- 
nomic ifnpact on a substantial number of small en- 
tities. The reasons for such certification are that (i) 
the proposed amendments are technical and clari- 
fying in nature or will expand the availability of cer- 
tain of the exception provisions of Rule 13e-3 
under the Securities Exchange Act of 1934 (17 
CFR 240.13e-3), (ii) the proposed amendments 
are expected to result in a reduction in the number 
of persons (including small entities) required to 
incur the costs attendant to compliance with Rule 
13e-3 and (iii) the Commission is not aware of 
any costs which will be imposed on any persons in 
connection with the proposed amendments. Thus, 
the proposed amendments will not have a signifi- 
cant economic impact on a substantial number of 
small entities. 


Philip A. Loomis, Jr. 
Acting Chairman 


April 13, 1981 
Date 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17705/April 10, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6308/April 10, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17706/April 10, 1981 


A notice has been issued giving interested per- 
sons until April 30, 1981 to comment on the appli- 
cation of the Cincinnati Stock Exchange for unlist- 
ed trading privileges in the common stock ($1 par 
value) of WARNER COMMUNICATIONS which is 
listed and registered on one or more other national 
securities exchanges and is reported in the cen- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17707/April 10, 1981 


ADVISORY COMMITTEE ON SHAREHOLDER 
COMMUNICATIONS ESTABLISHMENT AND 
MEETING 


ACTION: Notice of establishment of the Securities 
and Exchange Commission Advisory Committee 
on Shareholder Communications. 


SUMMARY: The Acting Chairman of the Commis- 
sion, with the concurrence of the other members 
of the Commission, has established the Securities 
and Exchange Commission Advisory Committee 
on Shareholder Communications, which is to ad- 
vise the Director of the Division of Corporation Fi- 
nance on various difficult, complex and technical 
questions relating to development of a better 
means for issuers to communicate with the benefi- 
cial owners of securities registered in the name of 
a broker-dealer, bank or other nominee. 


DATE: April 10, 1981 


FOR FURTHER INFORMATION CONTACT: 
Gregory H. Mathews, Securities and Exchange 
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Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549 (202) 272-2589. 


SUPPLEMENTARY INFORMATION: In accord- 
ance with the requirements of the Federal Adviso- 
ry Committee Act, 5 U.S.C. App. |, and the regula- 
tions thereunder, the Commission has ordered 
publication of this notice that Acting Chairman 
Philip A. Loomis, Jr., with the concurrence of the 
other members of the Commission, has estab- 
lished an advisory committee, under the Federal 
Advisory Comnettee Act, which is designated the 
Securities and Exchange Commission Advisory 
Committee on Shareholder Communications. Act- 
ing Chairman Loomis certifies that he has consid- 
ered carefully the establishment of this Committee 
and, with the concurrence of the other members of 
the Commission, has found the creation of this 
Committee to be in the pwblic interest in that it will 
assist the Commission in the performance of its 
responsibilities under the Federal securities laws. 


The Advisory Committee’s objectives are to advise 
the Director of the Division of Corporation Finance 
on various difficult, complex and technical ques- 
tions relating to development of a better means for 
issuers to communicate with the beneficial owners 
of securities registered in the name of a broker- 
dealer, bank or other nominee. Issues to be con- 
sidered by the Advisory Committee include: (1) the 
feasibility of providing a means for issuers to iden- 
tify the beneficial owners of street or other nomi- 
nee name securities; (2) delays in proxy distribu- 
tion and voting with respect to securities held by a 
participant in @ depository on behalf of non- 
participants; (3) delays in proxy distribution and 
voting with respect to securities held in the 
“street” name of broker-dealers, or in the name of 
a bank nominee; (4) and inconsistent practices 
relating to the dissemination of non-proxy corpo- 
rate communications to the beneficial owners of 
nominee held securities. The Committee may con- 
sider other related matters coming to the attention 
of the Director of the Division of Corporation Fi- 
nance. 


The Advisory Committee shall conduct its opera- 
tions in accordance with the provisions of the Fed- 
eral Advisory Committee Act. 


The duties of the Committee shall be solely advi- 
sory and shall extend only to submitting reports 
and recommendations to the Director of the Divi- 
sion of Corporation Finance who has sole respon- 
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sibility for determining appropriate actions to be 
recommended to the Commission. 


The Securities and Exchange Commission shall 
provide any necessary support services required 
by the Advisory Committee. 


The estimated annual operating costs in dollars 
and staff years of the Advisory Committee are as 
follows: 


Dollar costs: $30,000 for travel, per diem, and mis- 
cellaneous expenses for committee members and 
Commission personnel. 


Staff Years: 1 staff-year, per year, for Commission 
personnel on a continuing basis. 


The Advisory Committee shall meet at such inter- 
vals as are necessary to carry out its functions. It 
is estimated that the meetings of the full commit- 
tee generally will occur no more frequently than 
monthly. 


The Advisory Committee shall terminate at the end 
of eighteen months from the date of its establish- 
ment unless, prior to such time, its charter is 
renewed in accordance with the Federal Advisory 
Committee Act, or unless the Chairman, with the 
concurrence of the other members of the Commis- 
sion, determines that continuance of the Advisory 
committee no longer is in the public interest. 


Fifteen days after this notice has been published 
in the FEDERAL REGISTER, notice of the estab- 
lishment of the Committee will be filed with the 
Chairman of the Commission, the Senate Commit- 
tee on Banking, Housing, and Urban Affairs, and 
the House of Representatives Committee on Inter- 
state and Foreign Commerce. A copy of the Notice 
and the Charter also will be furnished to the Li- 
brary of Congress and to the Office of Public Infor- 
mation of the Commission and will be available for 
public inspection. 


The members of the Advisory Committee are: 


1. Mr. Paul D. Weiser, Chairman 
Senior Vice-President 
Secretary & Corporate Counsel 
Dataproducts Corporation 
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. Mr. Kenneth Akeson, President 


Independent Election Corporation 
of America 


. Mr. W. Kenneth Bonds 


Chairman, Trust Committee and 
Executive Vice President 

The Liberty National Bank and 
Trust Company 


. Mr. Steven E. Fry 


Corporate Secretary 
Valero Energy Corporation 


. Mr. William L. Glosser 


Secretary 
Glosser Brothers 


. Mr. Earle J. Grimm, Jr. 


Secretary 
Esmark Corporation 


. Mr. John Hetherington 


Secretary 
Westvaco Corporation 


. Mr. Donald Heterich 


Senior Vice President 
Manufacturers Hanover Trust 
Company 


. Mr. James H. Lynch, Jr. 


Executive Vice President 
and Secretary 
Spears, Leeds & Kellogg 


. Mr. Michael Nelson 


President 
Continental Stock Transfer 
and Trust Co. 


. Mr. J. William Robinson 


Principal 
Georgeson & Co. 


. Mr. William Smith 


Manager, Proxy Operations 
Merrill Lynch & Co. Inc. 


. Mr. John R. Worthington 


Senior Vice President and 
General Counsel 
MCI Communications Corporation 
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14. Mr. J. Paul Wyciskala 
Managing Director 
Corporate Services Department 
New York Stock Exchange 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17708/April 10, 1981 


A notice has been issued giving interested per- 
sons until April 30, 1981 to comment on the appli- 
cations of the Boston Stock Exchange for unlisted 
trading privileges in eight issues which are listed 
and registered on one or more other national se- 
curities exchanges and are reported in the consol- 
idated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17709/April 13, 1981 


Admin. Proc. File No. 3-5835 
In the Matter of the Application of 


CROSBY & ELKIN, INC. 
5401 West Kennedy Boulevard 
Tampa, Florida 


and 


BENJAMIN E. CROSBY 
ROBERT R. ELKIN 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION— 
REVIEW OF DISCIPLINARY PROCEEDINGS 
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Grounds for Remedial Action 
Fraud 
Unfair Markups 


Improper Hypothecation of Customers’ 
Securities 


Failure to Comply with Customer Pro- 
tection, Reporting, and Recordkeeping 
Requirements 


Inadequate Bonding Coverage 


Where member firm of registered securities asso- 
ciation and its president and vice-president were 
responsible for using fradulent sales lieteraure 
and charging excessive markups in connection 
with the sale of municipal bonds, failed to comply 
with customer protection provisions, and improp- 
erly hypothecated customers’ securities, and 
where firm failed to comply with recordkeeping re- 
quirements and, together with firm's president, re- 
porting and bonding provisions, but several of as- 
sociation’s findings of violation set aside, 
proceedings remanded to association to permit it 
to reassess sanctions. 


APPEARANCES: 


Steven R. Reininger, of Tew, Critchlow, Sonberg, 
Traum & Friedbauer, for applicants. 


Andrew McR. Barnes and John F. Mylod, for the 
National Association of Securities Dealers, Inc. 


Crosby & Elkin, Inc. (““C&E’’), a member firm of the 
National Association of Securities Dealers, Inc. 
(“NASD”), Benjamin E. Crosby, C&E’s president, 
and Robert R. Elkin, the firm’s vice-president and 
secretary, appeal from NASD disciplinary action. 
The NASD found that applicants used fraudulent 
sales literature and charged excessive prices in 
connection with their sale of municipal bonds, 
failed to comply with customer protection provi- 
sions, and improperly hypothecated customers’ 
securities. In addition, it found C&E and Crosby 
responsible for certain reporting violations, and for 
the firm’s failure to maintain proper bonding cover- 
age. Finally, the NASD found that the firm failed to 
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comply with recordkeeping requirements.' The 
NASD censured applicants, expelled C&E from 
NASD membership, and barred both Crosby and 
Elkin from association with any NASD member.? 
Our findings are based on an independent review 
of the record. 


The NASD found that, jn connection with four mu- 
nicipal bond offerings between October 1976 and 
December 1977, applicants violated the antifraud 
provisions of Section 10(b) of the Securities Ex- 
change Act and Rule 10b-—5 thereunder by using 
false and misleading offering statements. The 
bonds in question were issued by Knott County, 
Kentucky, Rankin County Area Health Association, 
Inc., Webster County Geriatrics Center, Inc. and 
Aransas County Municipal Utility District No. 1. 
Three of the bond issues, Knott, Rankin and Web- 
ster, wer designed to raise funds for the construc- 
tion of nursing home facilities. The proceeds of the 
fourth issue, Aransas, were to finance the con- 
struction and operation of a water and sewer sys- 
tem. 


C&E prepared summaries of the information con- 
tained in preliminary drafts of three of the issuers’ 
offering statements. In the case of the fourth issu- 
er, Aransas, C&E adopted an abbreviated state- 
ment obtained from another securities frim. Each 
of the four summary statements stated that it was 
the “Official Statement’ with respect to the offer- 
ing. Thus they conveyed the misleading impres- 
sion that they included all material information 
supplied by the issuers.* However, not only did the 





'The NASD also found other violations which, as 
noted below, we are setting aside. 


2The NASD also assessed costs against appli- 
cants. 


3Citing Collins Securities Corp. v. S.E.C., 562 
F.2d 820 (C.A.D.C., 1977), applicants argue that 
the charges against them must be proven by clear 
and convincing evidence. However, Collins has 
been overruled by the Supreme Court in Stead- 
man Vv. S.E.C., U.S. ____ (February 25, 1981). 


4One C&E summary statement, like the official 
statement, was signed with the typed signature of 
a county judge. Thus it gave the misleading im- 
pression that the judge had approved its use. 
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summaries omit material information contained in 
each of the final offering statements, but the Knott 
and Rankin summaries even omitted material in- 
formation that appeared in the issuers’ preliminary 
draft statements. 


It is clear that C&E used the summary statements 
in connection with its sales of the four securities in 
question.> And those statements were materially 
false and misleading in the following respects. 


1. Knott 


The summary statement relating to the Knott offer- 
ing did not make it clear to investors that the issu- 
er would receive only $880 for each $1,000 bond, 
which C&E generally sold for $1,020. And, al- 
though the issue was described as first mortgage 
revenue bonds, no mention was made of the fact 
that the issuer might issue additional bonds of 
equal rank. In addition, investors were not warned, 
as they were in the official statement, that there 
was no assurance that sufficient revenues would 
be realized to pay the issuer’s obligations on the 
bonds, since certain specified conditions might ad- 
versely affect the issuer's revenues and pay- 
ments. Nor did the summary statement contain 
pertinent financial data included in the official 
statement. Finally, the summary statement recited 
that bonds maturing in 1987 and thereafter could 
be redeemed by the issuer at 104, when in fact 
most of the bonds were redeemable for lesser 
amounts. 





5 Applicants contend that they did not use the sum- 
mary statements to solicit sales. But they admit 
that the statements were used “to solicit customer 
interest [in the issues].” And two of the statements 
specifically recited that securities were offered 
thereby. 


Applicants further claim that, after customers re- 
ceived the summary statements, they were sent 
official statements when they became available. 
However, Elkin admitted that “for reasons beyond 
our control,” customers “sometimes” did not re- 
ceive an official statement until “after they had 
purchased and received their bonds.’’ And an 
NASD examiner testified that Crosby admitted that 
C&E only sent out official statements if customers 
specifically requested them. 
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2. Rankin 


The Rankin summary statement failed to inform in- 
vestors, who generally paid $1,025 for each 
$1,000 bond, that only $880 would be remitted to 
the issuer. And, although the statement described 
the Rankin offering as first mortgage revenue 
bonds, it failed to make clear the fact that the issu- 
er could issue additional bonds of equal rank. The 
summary statement did not contain the official 
statement’s specific warning that certain stated 
conditions might adversely affect revenues and, 
therefore, payment of principal and interest on the 
bonds. Nor did it contain pertinent financial data 
included in the official statement. 


3. Webster 


The Webster statement used by C&E did not in- 
form investors, who generally paid at least $1,030 
for each $1,000 bond, that the issuer would re- 
ceive only $920. The statement described the 
issue as first mortgage revenue bonds. However, 
although it referred to the possible issue of other 
bonds, it did not clearly disclose that such bonds 
could be equal in rank. 


4. Aransas 


The summary statement relating to the Aransas 
offering did not inform investors, who generally 
paid either $1,045 or $1,075 for each $1,000 
bond, that the issuer would receive only $970. The 
statement characterized the issue as ‘combination 
unlimited tax and revenue bonds.”’ While it 
referred to the anticipated sale of additional 
bonds, it did not disclose that such bonds would 
be on a parity with the issue in question. In addi- 
tion, the summary statement did not disclose that 
the tax district, created in 1973, had no prior debt 
history. Nor did it disclose that there was no provi- 
sion for accelerating the payment of principal in 
the event of default, or that bondholders could not 
foreclose on any property for the payment of obli- 
gations due. Finally, the statement overstated the 
yield to the earliest call date on certain bonds. 


Citing Aaron v. S.E.C.,® applicants argue that they 
did not possess the requisite scienter. They point 
out that the summary statements bore C&E’s let- 
terhead, and assert that they were patently incom- 





6446 U.S. 680 (1980). 
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plete since they referred to various documents 
that were not attached. Applicants further assert 
that the statements were openly kept in C&E’s 
files, and were readily discovered by the NASD in 
the course of a routine inspection. 


We think it clear that applicants had the requisite 
scienter. As previously noted, they omitted from 
the summary statements clearly material informa- 
tion in their possession concerning Knott and 
Rankin, and sold the four securities in question on 
the basis of information which they knew was only 
preliminary or, in the case of Aransas, incomplete. 
Yet each summary statement that they used in 
their sales efforts recited that it was the official 
statement of the issuer. Applicants were either 
aware of or indifferent to the likelihood that inves- 
tors would be misled into believing that they were 
receiving all material information supplied by the 
issuers. Under the circumstances, we think it clear 
that, at the least, applicants recklessly disre- 
garded the consequences of their actions.’ 


In light of the foregoing, we conclude that appli- 
cants violated the antifraud provisions of Section 
10(b) of the Act and Rule 10b-5 thereunder. 





7Recklessness has been held sufficient to satisfy 
the scienter requirement. See Edward J. Mawod 
& Co. v. S.E.C., 591 F.2d 588, 595-597 (C.A. 10, 
1979); Mansbach v. Prescott, Ball & Turben, 598 
F.2d 1017, 1023-1025 (C.A. 6, 1979); Rolf v. 
Blyth, Eastman Dillon & Co., Inc., 570 F.2d 38, 
44-46 (C.A. 2, 1978), cert. denied, 439 U.S. 
1039; Coleco Industries, Inc. v. Berman, 567 F.2d 
569. 574 (C.A. 3, 1977); Wright v. Heizer Corpo- 
ration, 560 F.2d 236, 251-52 (C.A. 7, 1977), cert. 
denied, 434 U.S. 1066 (1978); Sundstrand Corpo- 
ration v. Sun Chemical Corporation, 553 F.2d 
1033, 1039-40 (C.A. 7, 1977), cert. denied, 434 
U.S. 875; First Virginia Bankshares v. Benson, 
559 F.2d 1307, 1314 (C.A. 5, 1977), cert. denied, 
435 U.S. 952 (1978). 


Applicants argue that, after the NASD had discov- 
ered the summary Knott and Rankin statements in 
the firm’s files, it had an affirmative duty to warn 
applicants of possible violations, which it did not 
fulfill. However, Crosby admitted that, in connec- 
tion with the NASD’s August 1977 examination, 
the NASD examiner discussed “certain disclo- 
sures that were not made in the [summary state- 
ments], and advised Crosby of the need to pre- 
pare statements carefully. 


Volume 22, No. 9, April 28, 1981 





Hence, in the foregoing respects, we affirm the 
NASD’s findings of violation. 


The NASD further found that, during the period 
from June 1977 to March 1978, applicants violated 
the above antifraud provisions by charging cus- 
tomers excessive markups in principal transac- 
tions involving the sale of municipal bonds. In 26 
transactions, the markups ranged from more than 
8% to 10% above C&E’s contemporaneous costs 
in transactions with other dealers. We agree with 
the NASD that, at least in connection with these 
transactions, applicants charged unfair prices.® 


Applicants argue that there is no evidence that the 
markups at issue were excessive. However, we 
have consistently held that, at the /east, markups 
of more than 10% are fraudulent in the sale of eq- 
uity securities.? And we have found markups in ex- 
cess of 7% fraudulent in connection with such 
sales.1° Markups on municipal bonds are generally 
lower than those for equity securities.’ As one 





®We set aside the NASD’s findings of excessive 
markups in 13 additional transactions where the 
firm’s costs used by the NASD to establish the 
market price prevailing at the time of applicants’ 
sales were not contemporaneous with those sales. 


9See, e.g., J.A. Winston & Co., Inc., 42 S.E.C. 62, 
69 (1964); Robert M. Garrard, Securities Ex- 
change Act Release No. 12219 (March 17, 1976), 
9 SEC Docket 210, 211 n. 5. In general, a broker- 
dealer who sells a security to customers either at a 
stated price or at “market,” without disclosing the 
fact that the price at which he sells the security is 
significantly above the prevailing market price, en- 
gages in a practice that operates or would operate 
as a fraud or deceit and omits to state a material 
fact necessary to make the representation with re- 
spect to the price not misleading. This is particu- 
larly so because of the advantage in expertise and 
access to market information that broker-dealers 
generally possess relative to their customers. 


‘Century Securities Company, 43 S.E.C. 371, 
379 (1967). 


Edward J. Blumenfeld, Securities Exchange Act 
Release No. 16437 (December 19, 1979), 18 SEC 
Docket 1379, 1382. 
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court has noted, “{I]t is the practice in the munici- 
pal bond industry to charge a retail customer a 
price which is no more than one-quarter of one 
percent to five percent over the then current mar- 
ket price for a bond.’”!2 


Applicants claim that, during the relevant period, 
NASD members had no guidelines for determining 
the appropriateness of markups on municipal 
bonds. They state that, in connection with an ex- 
amination by the NASD prior to the period in ques- 
tion, they were advised that such markups were 
not covered by the NASD’s 5% markup policy. 
They also assert that the Association examined 
C&E’s records without objecting to the markups 
reflected therein. 


We cannot accept these contentions. While trans- 
actions in municipal bonds are not subject to the 
NASD’s Rules of Fair Practice, including its 5% 
markup policy,'* they have always been subject to 
the antifraud provisions of the Exchange Act. And 
applicants were specifically warned of that fact. 
The report of an NASD examination, which is atta- 
ched to the NASD’s brief and accepted as evi- 
dence herein, shows that, prior to the transactions 
at issue, the NASD specifically advised Crosby 
that, while transactions in municipal securities 
were not subject to its 5% markup policy, ‘“[an] ex- 
cessive mark-up could [result] in action under 
antifraud provisions of the [Exchange Act].” 


Applicants further assert that C&E had positions in 
the various securities in question, and was there- 
fore entitled to higher markups in order to com- 
pensate for its risk. The record does not show the 
size of C&E’s positions in the securities at issue. 
In any event, C&E was not entitled to charge cus- 
tomers excessive markups simply because it was 
in a risk position.'4 





12S.E.C. v. Charles A. Morris & Associates, Inc.., 
386 F. Supp. 1327, 1334 n. 5 (W.D. Tenn. 1973). 


13See Section 4 of Article | of the NASD’s Rules of 
Fair Practice. NASD Manual § 2004, p. 2011. 


14See Financial Estate Planning, Securities Ex- 
change Act Release No. 14984 (July 21, 1978), 15 
SEC Docket 352, 354; Charles Michael West, Se- 
curities Exchange Act Release No. 15454 (Janu- 
ary 2, 1979), 16 SEC Docket 592, 594. 
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Finally, applicants argue that the record does not 
establish that they acted with scienter. We cannot 
agree. In light of the NASD’s warning, our prior 
holdings involving equity securities, and the estab- 
lished practice in the municipal bond industry,'® 
applicants could hardly have been oblivious to the 
excessive nature of bond markups that ranged 
from more than 8% to 10% above C&E’s contem- 
poraneous costs. Hence we affirm the NASD’s 
findings of violation in connection with the above 
transactions. 


IV. 


A broker-dealer is exempted from the customer 
protection requirements of Rule 15c3-—3 under the 
Exchange Act if, among other things, it promptly 
transmits to customers all their funds and securi- 
ties.1© The NASD found that, during the period 
from September 1976 to August 1977, while C&E 
was operating under a claimed examption from the 
rule, it did not promptly deliver customers’ funds 
and fully paid securities. Crosby was held respon- 
sible for violations of the rule stemming from the 
firm’s failure to deliver customers’ securities, and, 
together with Elkin, for those violations resulting 
from the firm’s retention of customers’ funds. 


The record shows that, in connection with at least 
16 customer purchases, C&E held customers’ fully 
paid securities for from 5 to 33 days. In two in- 
stances, in August 1977, C&E held customers’ 
funds for several days. 


Applicants claim that, in certain instances, C&E 
merely held the securities in question until the cus- 
tomers’ checks had cleared. However, the burden 
of establishing the availability of an exemption 
rests upon those who claim it. Here applicants 
failed to substantiate their claim with respect to 
the length of time it took the checks in question to 
clear. Moreover, while applicants contended and 
introduced evidence to the effect that, in other in- 
stances, C&E held securities for customers at their 
request, customers could not authorize C&E to 


disregard the exemptive requirements specified in 
Rule 15c3-3. 





1S5See S.E.C. v. Charles A. Morris & Associates, 
Inc., supra. 


16 Subsection (k)(2)(A) of Rule 15c3-3. 
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It is clear that, during the period in question, C&E 
was not entitled to the claimed exemption from 
Rule 15c3-3 under which it was operating, and 
therefore violated the rule. We accordingly affirm 
the NASD’s findings of violation. 


The NASD also found that, during November 
1977, when C&E was no longer claiming an 
examption from Rule 15c3-3, it further violated 
the rules’ provisions, and also improperly hypothe- 
cated customers’ securities. Crosby and Elkin 
were held responsible for these violations. 


We find that, during the month in question, C&E vi- 
olated Rule 15c3-3 with respect to the securities 
of six customers. In those instances, the firm failed 
to issue instructions to release the customers’ fully 
paid securities from a lien securing a loan to C&E 
within the time prescribed by the rule.'”7 Moreover, 
during that month, C&E improperly commingled 
customers’ securities with its own under such a 
lien.18 


We accordingly affirm the NASD’s findings of vio- 
lation in the foregoing respects. 


V. 


The NASD found that C&E and Crosby failed to 
comply with reporting and fidelity bonding require- 
ments. It is undisputed that C&E filed inaccurate 
Focus | reports for the four month-end periods 
from September through December 1976, and that 
the reports were prepared by Crosby. Moreover, in 
connection with a January 1977 examination of 
C&E, the NASD notified Crosby that the firm did 
not maintain adequate bonding coverage. Yet the 
requisite coverage was stil! not in effect by August 





17See Subsection (d)(1) of Rule 15c3-3. The rec- 
ord does not support the NASD’s findings of addi- 
tional violations in this respect, and we according- 
ly set those findings aside. Moreover, the record 
does not show that applicants committed addition- 
al violations of Subsection (d)(1) by failing to ob- 
tain possession or control of customers’ fully paid 
securities under a lien securing a loan to C&E 
within two business days after the firm issued the 
necessary instructions to release the securities. 
Hence we set aside the NASD’s findings of viola- 
tion in this regard. 


18See Rule 15c2-1 under the Exchange Act. 
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26, when the NASD completed a subsequent ex- 
amination. We accordingly affirm the NASD’s find- 
ings of violation in the foregoing respects.'9 


Vi. 


The NASD found that, in certain respects, C&E 
failed to comply with recordkeeping provisions. 
During the period from June to August of 1977, 22 
of C&E’s securities position records contained 
various errors with respect to such matters as the 
location of securities. In several instances from 
February 27 through March 2, 1978, C&E did not 
post the delivery of securities to customer ledgers. 
In addition, in at least two instances, C&E’s rec- 
ords showed the delivery of customers’ fully paid 
securities, when in fact those securities were in 
C&E’s possession. 


It is clear that, in the foregoing respects, C&E 
failed to comply with recordkeeping requirements, 
and we accordingly affirm the NASD’s findings of 
violation. 


Vil. 


The NASD found that C&E violated our net capital 
provisions by operating with deficiencies as of 
month-end dates from May to July of 1977. The 
NASD also found that, in connection therewith, 
C&E violated antifraud and recordkeeping provi- 
sions. Crosby was held responsible for these vio- 
lations. 


The NASD’s findings of net capital deficiencies 
were based on its disallowance of certain bonds 
assertedly contributed to C&E’s capital by Crosby. 


19The NASD District Committee which heard this 
case dismissed the bonding charge. Applicants 
claim that the NASD’s Board of Governors improp- 
erly reinstituted the charge without giving them no- 
tice of its intention to consider such action in ad- 
vance of the Board hearing. However, applicants 
received adequate notice. Following their appeal 
to the Board, the NASD specifically notified appli- 
cants’ counsel that applicants would have the op- 
portunity for a hearing before a Board subcommit- 
tee, and “that the Board [was] free to modify any 
findings and penalties imposed by the District 
Committee, specifically including dismissals.” 
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The Association found that, during the relevant pe- 
riod, C&E did not own the bonds in question al- 
though they were reflected as paid-in capital in 
certain of C&E’s records.?° It further found that 
C&E and Crosby violated antifraud provisions in 
that they concealed the firm’s net capital problems 
by falsely reporting the bonds as part of C&E’s 
capital. 


On the basis of an independent review of the rec- 
ord, we are unable to conclude that C&E did not 
own the bonds at issue during the relevant period. 
We accordingly set aside the NASD’s findings that 
C&E and Crosby violated net capital, recordkeep- 
ing, and antifraud provisions.?' 


Vill. 


Applicants contend that the sanctions imposed on 
them are too severe. 


We have set aside several of the NASD’s findings 
of violation. Under the circumstances, we think 
that the NASD should be given the opportunity to 
reassess the sanctions on the basis of the findings 
of violation that we have sustained against each of 
the applicants. By remanding this matter, we do 
not mean to express any opinion as to whether or 
not the sanctions previously imposed should be 
modified. 


We previously denied applicants a stay of the 
sanctions imposed by the NASD pending our re- 
view. In light of the action we are taking herein, we 
shall grant applicants a stay until such time as the 
NASD redetermined their sanctions. 





20An NASD examination after the period in ques- 
tion showed that the bonds were not then in C&E’s 
possession. 


21We further note that a concealment of net capital 
deficiencies does not constctute a violation of 
antifraud provisions. It is merely an aggravating 
factor to be considered in assessing the sanction 
to be imposed for those deficiencies. See, e.g., 
Roald George Gregersen, Securities Exchange 
Act Release No. 12523 (June 8, 1976), 9 SEC 
Docket 828, 829, 831. 
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An appropriate order will issue.22 


By the Commission (Commissioners LOOMIS, 
EVANS and FRIEDMAN); Commissioner THOM- 
AS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17709/April 13, 1981 


Admin. Proc. File No. 3- 5835 

In the Matter of the Application of 
CROSBY & ELKIN, INC. 

5401 West Kennedy Boulevard 
Tampa, Florida 


and 


BENJAMIN E. CROSBY 
ROBERT R. ELKIN 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER REMANDING PROCEEDINGS TO REG- 
ISTERED SECURITIES ASSOCIATION AND 
GRANTING STAY 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that these proceedings be, and they 
hereby are, remanded to the National Association 
of Securities Dealers, Inc. for further action in ac- 
cordance with such opinion, and it is further 





22We have carefully considered all of the argu- 
ments advanced by applicants and the NASD. 
Their contentions are rejected or sustained to the 
extent that they are inconsistent or in accord with 
the views expressed in this opinion. 
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ORDERED that applicants be, and they hereby 
are, granted a stay of the sanctions imposed by 
the NASD until such time as the NASD 
redetermines the sanctions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17710 / April 13, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY AMERICAN STOCK EXCHANGE, 
INC. 


File No. SR-—Amex-81-5 


The American Stock Exchange, Inc. (“Amex”) 
submitted on April 7, 1981, a proposed rule 
change under Rule 19b-4 to amend its rules to 
provide for the implementation and operation of 
the Opening Automated Report Service (“OARS”), 
an electronic system to store and automatically re- 
port executions of market orders for equity securi- 
ties received before the opening of trading. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 13, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-Amex-81-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
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Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17711 April 13, 1981 


NOTICE OF FILING OF AMENDMENT TO PRO- 
POSED RULE CHANGE BY THE AMERICAN 
STOCK EXCHANGE, INC. 


File No. SR-Amex-—78-23 


The American Stock Exchange, Inc. (‘Amex’) 
submitted on April 7, 1981, an amendment to a 
proposed rule change under Rule 19b-4.' As 
amended, the proposed rule change would exempt 
Registered Traders’ risk arbitrage and bona fide 
hedging transactions from the provisions of Amex 
Rule 111 that restrict purchases above the previ- 
ous day’s close and require Registered Traders to 
meet specific stabilization requirements and to 
yield priority to off-floor orders. However, these 
transactions would remain subject to the other 
prohibitions contained in Rule 111. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 13, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 





‘Notice of the proposed rule change was given by a 
Commission Release (Securities Exchange Act Re- 
lease No. 15322, November 27, 1978) and by publi- 
cation in the Federal Register (43 FR 55296, No- 
vember 27, 1978). 
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approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission 21 days from the date of publications 
in the Federal Register. Persons desiring to make 
written comments should file six copies thereof 
with the Secretary of the Commission, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-Amex-78-23. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be witheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17712 / April 13, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION 


(File No. SR-NSCC-80-15) 


National Securities Clearing Corporation 
(“NSCC”) submitted on April 2, 1981, Amendment 
No. 2 to the proposed rule changes originally filed 
in SR-NSCC-80-15 pursuant to Rule 19b-4 
under the Securities Exchange Act of 1934 to per- 
mit NSCC participants to secure their open ac- 
count indebtedness to NSCC (Clearing Fund Re- 
quirement) by depositing Letters of Credit with 
NSCC. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 13, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NSCC-80-15. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D. C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 

For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17713 / April 13, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE CHICAGO BOARD OPTIONS 
EXCHANGE INCORPORATED 


File No. SR-CBOE-81-5 


The Chicago Board Options Exchange Incorpora- 
ted (“CBOE”) submitted on April 2, 1981, a pro- 
posed rule change under Rule 19b-4 to expand 
the definition of “combination order” to include 
any order involving the same number of puts and 
calls in the same underlying security. Pursuant to 
CBOE Rule 6.45(d), such orders are not required 
to yield priority to bids or offers on the limit order 
book that are no better than the bids or offers 
comprising the combination order. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
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April 20, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should'be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission with in 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR- 
CBOE-81-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the-Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17714 / April 13, 1981 


IN THE MATTER OF 


PACIFIC STOCK EXCHANGE, INC. 
301 Pine Street 

San Francisco, CA 94104 
(SR-PSE-81-4) 


ORDER APPROVING PROPOSED RULE 
CHANGE 
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On February 27, 1981, the Pacific Stock Ex- 
change, Inc. (“PSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act’) 
and Rule 19b-—4 thereunder, copies of a proposed 
rule change relating to eligibility for PSE member- 
ship. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17607, March 6, 1981 and by publication in the 
Federal Register (46 FR 16772, March 13, 1981). 
No comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17715 / April 13, 1981 


IN THE MATTER OF 


BOSTON STOCK EXCHANGE, INCORPORATED 
One Boston Place 
Boston, MA 02108 


(SR-BSE-81-1) 


ORDER APPROVING PROPOSED RULE 
CHANGE 
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On February 18, 1981, the Boston Stock Ex- 
change, Incorporated filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’) and Rule 19b-4 thereunder, copies of a 
proposed rule change which would increase its 
listing fees as follows: (1) the original listing fee for 
each class of stock or bonds would be raised from 
$2,000 to $3,500 and (2) the annual listing mainte- 
nance fee for each class of stock or bonds would 
be raised from $250 to $500. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
34-17585, February 27, 1981) and by publication 
in the Federal Register (46 FR 15836, March 9, 
1981). No comments were received with respect 
to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT |S THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(1) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17716 / April 13, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE NEW 
YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-81-9 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted, on March 31, 1981, a proposed rule 
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change under Rule 19b-4 to amend Article X, 
Section 2 of the NYSE Constitution to provide its 
Board of Directors authority to fix and impose a 
charge upon members measured by the (1) num- 
ber of, (2) value of, (3) number of shares, war- 
rants, rights or bonds associated with, or (4) com- 
mission or net commissions on, transactions 
effected on the NYSE. In this regard, the amend- 
ment would raise the maximum amount of such 
charge each month from 1% to 2% of total net 
commissions charged that month. In addition, 
the amendment would raise, from one-eighth to 
one quarter of one cent per share, the maximum 
charge that could be fixed for members’ odd lot 
transactions on the NYSE. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (‘Act’). At any time within 
sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rate change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during he week of 
April 13, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NYSE-81-9. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17717 / April 13, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE MIDWEST 
STOCK EXCHANGE, INC. 


File No. SR-MSE-81-4 


The Midwest Stock Exchange, Inc. (‘‘MSE’’) 
submitted, on April 1, 1981, a proposed rule 
change under Rule 19b-4 to establish a fee for 
MSE to guarantee bank loans to MSE specialists 
and market makers of 142% of the outstanding 
daily balance of such loans. The fee shall be cal- 
culated daily on a 360 day year and shall be 
charged to the specialist's or market maker's ac- 
count monthly. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (‘Act’). At any time within 
sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rate change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
April 13, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-MSE-81-4. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17718 / April 13, 1981 


An order has been issued granting the application 
of the Boston Stock Exchange to strike the com- 
mon stock ($2 par value) of ALLCITY INSUR- 
ANCE COMPANY from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17719 / April 13, 1981 


INTERPRETATIVE RELEASE RELATING TO 
GOING PRIVATE TRANSACTIONS UNDER 
RULE 13e-3 


ACTION: Publication of staff interpretations. 


SUMMARY: The Securities and Exchange Com- 
mission today authorized the issuance of this re- 
lease reflecting the views of the Division of Corpo- 
ration Finance on various questions regarding the 
rule and related schedule governing going private 
transactions by public companies or their affiliates. 
The purpose of this release is to provide guidance 
to the public and thereby assist issuers and their 
affiliates in complying with Rule 13e-3. 
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FOR FURTHER INFORMATION CONTACT: Jo- 
seph G. Connolly, Jr. (202) 272-3097 or David B. 
Myatt (202) 272-2707, Office of Tender Offers, Di- 
vision of Corporation Finance, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549 with respect to specific 
questions concerning the subject matter of this re- 
lease or the operation of Rule 13e-3 in general. 


SUPPLEMENTARY INFORMATION: On August 2, 
1979, the Commission issued Release No. 
34-16075 (44 FR 46736) which announced the 
adoption of new Rule 13e-3 [17 CFR 240.13e-3] 
and related Schedule 13E-3 [17 CFR 
240.13e-100] under the Securities Exchange Act 
of 1934 (the “Exchange Act’) [15 U.S.C. 78a et 
seq. (1976 and Supp. Ill 1979)] applicable to cer- 
tain transactions by issuers or their affiliates which 
would result in one or more classes of equity secu- 
rities of the issuer no longer having the attributes 
of public ownership (so-called ‘going private” 
transactions). The Rule prohibits fraudulent, de- 
ceptive or manipulative acts or practices and, with 
the Schedule, prescribes filing, disclosure and dis- 
semination requirements in connection with going 
private transactions. 


In light of the continued occurrence of going pri- 
vate transactions,' the nature of those transac- 
tions and the need for investor protection with re- 
spect to those transactions, the Commission 
believes that the views expressed in the releases 
which proposed and adopted Rule 13e-3 are 
sound and therefore specifically affirms those 
views.? The nature of and methods utilized in ef- 
fecting going private transactions present an op- 
portunity for overreaching of unaffiliated security 
holders by an issuer or its affiliates. This is due, in 


‘From September 7, 1979, the effective date of 
the rule, through April 3, 1981, there have been 
215 filings with the Commission on Schedule 
13E-3, the Rule 13e-3 transaction statement. 
The term “Rule 13e-3 transaction” is defined in 
paragraph (a)(4) of the Rule, discussed in Part Il 
of this Release. Absent an applicable exception 
(see Part IV of this release), a transaction which 
falls within that definition is subject to the require- 
ments of the Rule. 


2Release Nos. 34-14185 (November 17, 1977) 
(42 FR 60090) and 34-16075. 
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part, to the lack of arm’s-length bargaining and the 
inability of unaffiliated security holders to influence 
corporate decisions to enter into such transac- 
tions. Additionally, such transactions have a coer- 
cive effect in that security holders confronted by a 
going private transaction are faced with the pros- 
pects of an illiquid market, termination of the protec- 
tions under the federal securities laws and further 
efforts by the proponent to eliminate their equity 
interest. Because of the potential for harm to secu- 
rity holders, particularly small investors, and the 
need for full and timely disclosure, the Commis- 
sion continues to believe that Rule 13e-3 is nec- 
essary and appropriate for the public interest and 
the protection of investors. 


Since 1979, the Commission’s Division of Corpo- 
ration Finance (the ‘Division’”) has responded 
both formally and informally to numerous requests 
for interpretive advice regarding various provisions 
of the Rule and the Schedule. Although the Com- 
mission’s experience in administering the Rule 
and Schedule has generally been favorable, the 
staff has encountered certain issues regarding the 
scope of application of the Rule and the operation 
of the filing, disclosure and dissemination require- 
ments thereunder. The Commission has author- 
ized the publication of this release to provide to 
the general public more comprehensive guidance 
with respect to such issues. 


Part | of this release provides a brief discussion of 
the background of Rule 13e-3, the reasons for its 
adoption and its basic structure. Parts Il through V 
set forth, in question and answer format, certain 
staff positions relating to the Rule and Schedule. 
The positions set forth herein relate principally to 
the kinds of transactions which are subject to the 
Rule; the persons subject to the filing, disclosure 
and dissemination requiresments of the Rule; the 
scope of the Rule 13e-3 exceptions; and the na- 
ture and timing of the Schedule 13E-3 disclosure 
requirements. Where appropriate, the Rule provi- 
sion or Schedule item being interpreted is briefly 
quoted or summarized prior to the question or 
series of questions relating thereto.* 





3See Release No. 34-16075, 44 FR at 46737-40, 
for an overview of the application of the Rule, the 
filing, disclosure and dissemination provisions 
thereof, and the Schedule 13E-3 disclosure re- 
quirements. Additionally, Rule 13e-3(a) provides 
that all terms which are not defined therein but 
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Also, the Commission is today publishing for com- 
ment proposed amendments to Rule 13e-3 which 
would clarify certain provisions of the Rule and co- 
dify staff positions with respect to certain of the 
exceptions from the Rule.* These proposed 
amendments are referred to in the responses to 
Questions 1, 8, 10, 11 and 14, infra. 


|. Background and Basic Structure of Rule 
13e-3. 


The adoption of Rule 13e-3 and related Schedule 
13E-3 was the culmination of a rulemaking pro- 
ceeding that began in 1974.5 The Commission be- 





which are used in the Rule or the Schedule shall, 
unless indicated otherwise or the context other- 
wise requires, have the same meaning as in the 
Exchange Act or elsewhere in the General Rules 
and Regulations thereunder. The interpretations in 
this Release should be considered in conjunction 
with Release No. 34-—16075. 


4See Release No. 34-17720 (April 13, 1981) (46 
og ewe) 


>One of the specific inquiries in the Commission’s 
Public Fact-Finding Investigation in the Matter of 
Beneficial Ownership, Takeovers and Acquisitions 
by Foreign and Domestic Persons was ‘whether 
the Commission should adopt a schedule of dis- 
closure items pursuant to subsection 13(e) of the 
Exchange Act for issuers making tender offers for 
their own securities, including when issuers at- 
tempt to go private and cease reporting under the 
Exchange Act.” See Release No. 34-11003 (Sep- 
tember 9, 1974) (39 FR 33835, 33837). Based in 
part on the response to that inquiry, the Commis- 
sion announced a Public Fact-Finding Investiga- 
tion and Rulemaking Proceedings in the Matter of 
“Going Private’ Transactions by Public 
Companies or Their Affiliates and published two 
proposed rules for regulating going private trans- 
actions. See Release No. 34-11231 (February 6, 
1975) (40 FR 7947). In lieu of the public fact- 
finding investigation, the Commission published 
proposed Rule 13e-3 and proposed Schedule 
13E-3. See Release No. 34-14185. For a more 
complete description of the rulemaking proceed- 
ings that led to the adoption of Rule 13e-3 and 
Schedule 13E-3, see Release No. 34-14185, 42 
FR at 60092. 
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lieved that it was necessary and appropriate in the 
public interest and for the protection of investors 
to adopt Rule 13e-3 and Schedule 13E-3 be- 
cause of the continued occurrence of going private 
transactions, the variety of methods employed in 
such transactions and the deleterious effects that 
such transactions pose to investors absent full and 
adequate disclosure. 


The Commission believed that the involvement of 
an individual investor in a going private transac- 
tion may not only result in a loss of confidence in 
the particular issuer concerned in the transaction 
but a loss of confidence in the securities markets 
as well. Because a going private transaction is 
undertaken either solely by the issuer or by the is- 
suer and one or more of its affiliates® standing on 
both sides of the transaction,’ the terms of the 
transaction, including the consideration received 
and other effects upon unaffiliated security hold- 
ers, may be designed to accommodate the inter- 
ests of the affiliated parties rather than determined 
as a result of arm’s-length negotiations. Further, 
the timing of the transaction is within the control of 
the issuer or its affiliate, who may choose a period 
of depressed market prices to propose the trans- 
action, resulting in a loss to the unaffiliated securi- 
ty holders. 


Additionally, such transactions may have a coer- 
cive effect. Although several types of going private 
transactions may require a vote of security hold- 
ers, this requirement frequently proves to be a 
mere formality since the affiliates of the issuer 








SRule 13e—3(a)(1) defines an ‘affiliate’ of an issu- 
er as a person that directly or indirectly through 
one or more intermediaries controls, is controlled 
by, or is under common control with, such issuer. 
For the purposes of the Rule only, a person who is 
not an affiliate of an issuer at the commencement 
of such person’s tender offer for a class of equity 
securities of such issuer will not be deemed an af- 
filiate of such issuer prior to:the stated termination 
of such tender offer and any extensions thereof. In 
determining the existence of an affiliation between 
the issuer (or its subsidiaries) and one or more of 
the other parties to the transaction, consideration 
must be given to the terms of the transaction itself. 
See Release No. 34-16075, 44 FR at 46738. 


7See Question 1, infra. 
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may already hold the requisite percentage of se- 
curities for approval. In other types of transactions 
there may be no requirement (other than that 
imposed by the Rule) that information concerning 
the transaction be disseminated to security hold- 
ers prior to the consummation of the transaction. 
In an involuntary transaction, a security holder 
may be forced out of his equity interest or be faced 
with the prospect of an illiquid market for his secu- 
rities, reduction or termination of the protection 


_ available under the federal securities laws, and 


further efforts by the issuer or affiliate to eliminate 
his equity interest. Because of the potential for 
overreaching by issuers and their affiliates in 
going private transactions, the consequent harm 
to security holders, particularly small investors, 
and for adverse effects upon the confidence of in- 
vestors in the securities markets, the Commission 
believed that rulemaking action was necessary 
and appropriate with respect to such transactions 
by public companies or their affiliates.® 


The application of Rule 13e-3 depends on three 
factors: 


(1) whether the transaction involved is a 
Rule 13e-3 transaction; 


(2) if so, whether an exception from the 
application of the Rule is available; and 


(3) if no exception is available, whether 
the equity securities which are the sub- 
ject of the Rule 13e-3 transaction are of 
a ciass which is registered pursuant to 
Section 12 of the Exchange Act or are 
of a class as to which an issuer is re- 
quired to file periodic reports pursuant 
to Section 15(d) of that Act. 


The first two of these factors have been the sub- 
ject of a substantial majority of the interpretive 
issues which have arisen in connection with the 
operation of the Rule. These factors are discussed 
in detail in Parts Il and IV of this release. 


The third factor, the status under the Exchange 
Act of the issuer or the class of equity securities of 





8For a more complete discussion of the reasons 
for Commission rulemaking in this area, see Re- 
lease No. 34-14185, 42 FR at 60090-2. 
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the issuer, relates to the determination of which of 
the requirements of the Rule are applicable to the 
issuer or affiliate engaging in the Rule 13e-3 
transaction. The definition of a Rule 13e-3 trans- 
action encompasses both transactions involving 
securities registered under Section 12 of the Ex- 
change Act and transactions involving securities 
as to which the issuer is required to report under 
Section 15(d) of that Act. However, the provisions 
of the Rule applicable to the two types of securi- 
ties differ. 


If the class of equity securities which is the subject 
of the Rule 13e-—3 transaction is registered pursu- 
ant to Section 12 of the Act, rule 13e-3(b) 
applies.° An issuer of securities so registered, or 
an affiliate of such an issuer, proposing to engage 
in a Rule 13e-3 transaction is required to comply 
with the antifraud provisions in addition to compli- 
ance with the filing, disclosure and dissemination 
requirements of paragraphs (d), (e) and (f) of Rule 
13e-3, respectively. If the class of securities 
which is subject to the Rule 13e—3 transaction is 
one as to which the issuer is required to file peri- 
odic reports pursuant to Section 15(d) of the Ex- 
change Act, Rule 13e-3(c) applies. Under para- 
graph (c), an issuer subject to Section 15(d), or an 
affiliate of such an issuer, proposing to engage in 
a Rule 13e-3 transaction is required to comply 
with the filing, disclosure and dissemination re- 
quirements of paragraphs (d), (e) and (f) of Rule 
13e-3, respectively, but would not be subject to 
the antifraud provisions of Rule 13e-3(b). 


Because Rule 13e-3 transactions may occur in a 
variety of forms, and may be subject to disclosure 
requirements pursuant to other applicable provi- 
sions of the federal securities laws, the Rule and 
Schedule do not prescribe a general disclosure 
format. For example, the disclosure document 
relating to a Rule 13e-3 transaction involving the 
registration of securities under the Securities Act 
of 1933 (the “Securities Act’) may be prepared in 
accordance with the requirements of any of the 
forms for registration under that Act. However, 





®Rule 13e-3(b) is divided into two subparagraphs, 
the first of which defines fraudulent, deceptive or 
manipulative acts or practices in connection with a 
Rule 13e-3 transaction and the second of which 
prescribes means reasonably designed to prevent 
such acts and practices. 
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General Instruction E to Schedule 13E-3 provides 
that the requirements of the Schedule are in addi- 
tion to the requirements of any other form or 
schedule which may be filed with the Commission 
in connection with the Rule 13e-—3 transaction and 
further provides that, to the extent that the disclo- 
sure requirements of the Rule and Schedule are 
inconsistent with the disclosure requirements of 
any such form or schedule, the requirements of 
Schedule 13E-3 are controlling. 


Thus, as long as all requirements of the Rule and 
Schedule are met, any available format, including 
proxy statements prepared in accordance with 
rules under the Exchange Act and registration 
statements on forms such as Form S-7 [17 CFR 
239.26 ] and Form S-15 [17 CFR 239.29 ] under 
the Securities Act, may be used. However, the 
Rule and Schedule do not substitute for, or give 
relief from, more stringent requirements of any 
other applicable provisions. For example, while 
Item 14 of Schedule 13E-3 requires audited finan- 
cial statements of the issuer for its two most re- 
cent fiscal years, Item 15 of Schedule 14A [17 
CFR 240.14a-101] under the Exchange Act re- 
quires such statements for the issuer's three most 
recent fiscal years. Accordingly, if a proxy solicita- 
tion subject to the disclosure requirements of 
Schedule 14A is also a Rule 13e-3 transaction, 
the three fiscal year requirement of Item 15 of 
Schedule 14A, rather than the two fiscal year re- 
quirement of Rule 13e-3, would apply.'° 


ll. The Definition of a Rule 13e-3 Transaction 


Critical to the application of the Rule is the mean- 
ing of a “Rule 13e-3 transaction.” This term is de- 
fined in Rule 13e-3(a)(4). The definition consists 
of three elements: (1) an issuer or an affiliate of 
such issuer; (2) engaging in one or more of certain 
specified transactions''; (3) having a purpose or 





10 See Question 16, infra. 


'' The specified transactions set forth in Rule 
13e-3(a)(4)(i) are: (a) a purchase (as defined in 
rule 13e—3(a)(3) of any equity security by the issu- 
er of such security or by an affiliate of such issuer; 
(b) a tender offer for or request or invitation for 
tenders of any equity security made by the issuer 
of such class of securities or by an affiliate of such 
issuer; or (Cc) a solication subject to Regulation 
14A [17 CFR 240.14a-1 to 240.14a-103] of any 
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reasonable likelihood of resulting in one or more 
specified effects.12 Since these elements are in 
the conjunctive, all must be present for the Rule to 
be applicable. Questions 1 through 4 pertain to 
this definition. 


1. Question: Rule 13e-—3(a)(4)(i)(C) relates to 
transactions involving the solicitation of proxies or 
the distribution of information statements in con- 
nection with, among other things, “a merger, con- 
solidation ... reorganization ... or similar corpo- 
rate transaction of an issuer or between an issuer 
(or its subsidiaries) and its affiliate ....” Is the 
merger of an issuer with a non-affiliate encom- 
passed by this provision? 


Response: No. The Rule is intended to apply to a 
merger, consolidation or similar multi-party reor- 
ganization transaction of an issuer’? only if an af- 





FOOTNOTE, Continued 


proxy, consent or authorization of, or a distribution 
subject to Regulation 14C [17 CFR 240.14c-1 to 
14c-101] of information statements to, any equity 
security holder by the issuer of the class of securi- 
ties or by an affiliate of such issuer, in connection 
with: a merger, consolidation, reclassification, 


recapitalization, reorganization or similar corpo- 
rate transaction of an issuer or between an issuer 
(or its subsidiaries) and its affiliate; a sale of sub- 
stantially all the assets of an issuer to its affiliate 
or group of affiliates; or a reverse stock split of any 
class of equity securities of the issuer involving 
the purchase of fractional interests. 


12The specified effects, set forth in Rule 
13e-—3(a)(4)(ii) are: (a) causing any class of equity 
securities which is subject to Section 12 or Section 
15(d) of the Exchange Act to be held of record by 
less than 300 persons; or (b) causing any class of 
equity securities of the issuer which is either listed 
on a national securities exchange or authorized to 
be quoted in the inter-dealer quotation system of a 
registered national securities association to be 
neither listed on any national securities exchange 
nor authorized to be quoted on an inter-dealer 
quotation system of any registered national securi- 
ties association. 


13Certain transactions involving only the issuer, 
such as reclassification and recapitalizations, may 
be considered, for certain purposes, to be reor- 
ganizations. See, e.g., Int. Rev. Code of 1954, 
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filiate of the issuer is also a party to the transac- 
tion. Transactions between the issuer and a 
non-affiliate are ordinarily the product of arm’s- 
length negotiations and therefore do not involve 
the potential for abuse and overreaching associ- 
ated with the types of transactions intended to be 
covered by the Rule. In order to Clarify the mean- 
ing of the Rule in this regard and to resolve any 
potential confusion regarding the language of Rule 
13e-3(a)(4)(i)(C), the Commission is today 
proposing an amendment to the Rule which would 
make clear that such transactions are subject to 
the Rule only if the issuer (or one or more ot its 
subsidiaries) and one or more affiliates of the issu- 
er are parties to the transaction.'4 


2. Question: Is a short-form merger'® subject to 
the Rule? 


Response: Yes. The short-form merger provisions 
under state law ordinarily relate to a merger be- 
tween an issuer and the holder of a specified, 
large percentage of the issuer’s outstanding secu- 
rities. The security holder into which the issuer is 
merged in such a transaction has a controlling in- 
terest in, and is therefore an affiliate of, the issuer. 
Accordingly, this form of transaction presents the 
potential conflicts of interest and related problems 





§ § 368(a)(1)(E)-(F) (reorganization defined to in- 
clude recapitalization or change in identity, form or 
place of organization). These types of single-party 
corporate reorganization transactions are specifi- 
cally included within the scope of Rule 
13e-3(a)(4)(i)(C). However, the Division does not 
believe that the inclusion of single-party corporate 
reorganizations within subparagraph (a)(4)(i)(C) 
will result in the application of the Rule to transac- 
tions which are not within its intended scope. For 
example, a simple change in place of incorpora- 
tion may be a reorganization for tax purposes but 
would not constitute a Rule 13e—3 transaction be- 
cause (1) it would not have either of the effects 
specified in paragraph (a)(4)(ii) of the Rule (see 
footnote 12, supra), or (2) the subparagraph (g)(2) 
exception (see Questions 9 through 11, infra) 
would be applicable. 


14See Release No. 34-17720. 


15 See Release No. 34-16075, 44 FR at 46739 & 
n.8. 
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to which the rule is directed. Because a short-form 
merger may not require a vote of the issuer’s 
unaffiliated security holders, a solicitation subject 
to Regulation 14A or a distribution subject to Reg- 
ulation 14C would not be involved. Nevertheless, 
subparagraph (a)(4)(i)(A) of the Rule provides that 
the transactions covered by the Rule include a 
“purchase of any equity security by the issuer of 
such security or by an affiliate of such issuer,” and 
the term ‘‘purchase,’’ as defined in Rule 
13e-3(a)(3), includes any acquisition pursuant to 
a merger. Thus, a short-form merger of an issuer 
into its affiliate, involving a class of securities of 
the issuer which is subject to Section 12 or Sec- 
tion 15(d) of the Exchange Act, is a rule 13e-3 
transaction and, absent an available exception'®, 
is subject to the provisions of Rule 13e-30. 


3. Question: Rule 13e-3(a)(4)(ii)(A) relates to 
transactions having a reasonable likelihood or a 
purpose of causing any class of equity securities 
which is subject to Section 12 or Section 15(d) of 
the Exchange Act to be held of record by fewer 
than 300 persons. Does this mean that a transac- 
tion having such effect may be a Rule 13e-3 
transaction even though the issuer will continue to 
have one or more other classes of securities which 
are subject to Section 12 or Section 15(d) and 
held of record by at least 300 persons? 


Response: Yes. The Exchange Act contemplates 
registration of classes of securities (and reporting 
of information in consequence thereof),'7 and Rule 
13e-3 is designed to provide to holders of each 
class so registered information with respect to 
transactions that may have the effects described 
in the Rule. Although the issuer may continue to 
be subject to reporting and other obligations 
arising in respect of other classes of its securities, 
the Rule provides for holders of each class to re- 





16 In certain situations, the subparagraph (g)(1) ex- 
ception may be available for mergers to complete 
an acquisition by a person which was not an affili- 
ate of the issuer prior to the first step in the acqui- 
sition. See Part IV of this release. 


'7In contrast, registration of companies would be 
required under the American Law Institute’s pro- 
posed Federal Securities Code. See A.L.I. Fed. 
Sec. Code §§ 402 et seq. (Official Draft, May 19, 
1978). 
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ceive the required information concerning a Rule 
13e-3 transaction with respect to their class prior 
to the implementation of the Rule 13e-3 transac- 
tion. 


4. Question: Rule 13e-3(a)(4) defines a “Rule 
13e-3 transaction” to include ‘‘any transaction or 
series of transactions involving one or more of the 
transactions described in [Rule 13e—3(a)(4)(i) |” 
(emphasis added). When will a transaction of the 
type described in paragraph (a)(4)(i) which would 
not, if considered by itself, be a Rule 13e-3 trans- 
action be deemed to be part of a series of transac- 
tions which, taken together, constitute a Rule 
13e-3 transaction? 


Response: The determination of when a transac- 
tion by an issuer or an affiliate will be deemed to 
be part of a series of transactions involving a Rule 
13e-3 transaction must, of course, be based upon 
the particular facts and circumstances of each sit- 
uation. Generally speaking, however, a specific 
paragraph (a)(4)(i) transaction will be regarded as 
one step in a series of transactions which together 
constitute a Rule 13e-3 transaction if the specific 
transaction is effected by an issuer or an affiliate 
as a part, or in furtherance, of a series of actions 
which, taken together, have either a reasonable 
likelihood or a purpose of producing, directly or in- 
directly, any of the paragraph (a)(4)(ii) effects. 
Thus, a transaction effected with a view to 
increasing the probability of success or reducing 
the aggregate expense of, or otherwise facilitating, 
the result sought to be achieved would be a part of 
a series of transactions constituting a Rule 13e-3 
transaction.'® 


In the absence of a purpose of producing or 
facilitating the production of any of the specified 
effects, the determination of whether a transaction 
or series of transactions is likely to produce any of 
such effects must take into account past, current 
and planned transactions by the issuer, its affili- 
ates and others, as well as other factors which 
may contribute to the production of such effects. 
On this basis, a Rule 13e-3 transaction would be 
deemed to commence with the first transaction 
which occurs at or after the time when it becomes 
reasonably likely that any of the specified effects 





18See Question 15, infra, with respect to the 
Schedule 13E-3 filing and dissemination require- 
ments applicable to multi-step transactions. 
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will occur and which directly or indirectly contrib- 
utes to the production of such effects. 


Illustration: X Corp. agrees to merge with its affili- 
ate Y Corp. in a transaction in which the Y Corp. 
common stockholders will receive cash in ex- 
change for their common stock. After entering into 
this agreement but prior to the solicitation of prox- 
ies with respect to the merger, X Corp. purchases 
Y Corp. common stock in the open market-for the 
purpose of reducing the cost of the acquisition 
and/or ensuring that a legally sufficient number of 
shares will be voted for the merger. The open mar- 
ket purchases would be a step in the Rule 13e-3 
transaction since the purchases are in furtherance 
of the going private transaction. 


Ill. Persons Subject to the Rule 


Issuers and affiliates engaging in a Rule 13e-3 
transaction for which no exception is available are 
subject to the filing, disclosure and dissemination 
requirements of paragraphs (d), (e) and (f) of the 
Rule and, if the class of securities involved is reg- 
istered pursuant to Section 12 of the Exchange 
Act, are also subject to the antifraud provisions of 
paragraph (b) of the Rule. Interpretative questions 
5 and 6, below, address issues which have arisen 


with respect to the determination of which persons 
are subject to the requirements of the Rule. 


5. Question: To whom do the requirements of the 
Rule apply in the case of a Rule 13e-—3 transaction 
in which both the issuer and its affiliate are en- 
gaged? 


Response: The filing, disclosure and dissemina- 
tion requirements of the Rule would apply to both 
the issuer and its affiliate when both are engaging 
in the rule 13e—3 transaction. Generally speaking, 
Rule 13e-3 is designed to ensure that the holders 
of the class of securities which is the subject of the 
Rule 13e-3 transaction receive information from 
and regarding the issuer and each of its affiliates 
engaged in the transaction. Accordingly, it is im- 
portant that the required disclosure and other pro- 
visions of the Rule be satisfied by each of such 
persons. 


To avoid unnecessarily duplicative filings and dis- 
closure, the Division will not object if, whenever 
two or more persons are subject to the require- 
ments of Rule 13e-3 with respect to the same 
transaction or series of transactions, a joint rule 
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13e-3 transaction statement is filed which in- 
cludes in response to Item 17(d) of Schedule 
13E-3 joint disclosure materials containing all of 
the information and exhibits required from each 
person subject to the Rule. Of course, each per- 
son on whose behalf the statement is filed is re- 
sponsible for the timely filing of such statement 
and any amendments thereto. In addition, such 
statement should identify, and indicate that it is 
filed on behalf of, all such persons and be signed 
by each of them or include as an exhibit their 
signed, written agreement that such a statement is 
filed on behalf of each of them. 


Illustration 1: X Corp. and its affiliate Y Corp. pro- 
pose to engage in a long-form merger transaction 
in which the holders of X Corp. common stock (a 
class of securities registered pursuant to Section 
12 of the Exchange Act), other than Y Corp., are 
to receive cash in exchange for their shares. In 
this situation, both X Corp. and Y Corp. will en- 
gage in a Rule 13e-3 transaction and both will 
therefore be subject to all the requirements of the 
Rule. X Corp. will engage in a solicitation subject 
to Regulation 14A, or a distribution subject to Reg- 
ulation 14C, in connection with a merger with its 
affiliate Y Corp. (subparagraph (a)(4)(i)(C) of the 
Rule); Y Corp. will engage in a purchase of the eq- 
uity securities of its affiliate X Corp. (subpara- 
graphs (a)(4)(i)(A) and (a)(3)(ii) of the rule). 


Illustration 2: X Corp. is the subject of a cash ten- 
der offer for any or all outstanding shares of its 
common stock, a class of securities registered 
pursuant to Section 12 of the Exchange Act. The 
tender offer is made by Y Corp., the parent of X 
Corp. and the holder of sixty percent of the out- 
standing shares of X Corp. common stock. Unless 
an exception is applicable, Y Corp. must comply 
with the requirements of the Rule because it is en- 
gaging in a purchase of the registered equity se- 
curities of its affiliate (see Illustration 1, above) 
and such purchase may have a Rule 13e- 
3(a)(4)(ii) effect. X Corp., however, is not enga- 
ging in any transaction described in Rule 
13e-3(a)(4)(i) and is therefore not subject to the 
Rule. 


6. Question: Paragraphs (b) and (c) of Rule 13e-3 
detail the application of the Rule to issuers, or af- 
filiates thereof, which have a class of securities 
registered pursuant to Section 12 of the Exchange 
Act, or are closed-end investment companies reg- 
istered under the Investment Company Act of 
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1940, and to issuers which are subject to Section 
15(d) of the Exchange Act. Does the Rule apply to 
issuers which have been completely exempted 
from the provisions of Section 12(g) or Section 
15(d) pursuant to an order under Section 12(h) of 
the Exchange Act?'9 


Response: No. Rule 13e-3 would not apply to an 
issuer which has been completely exempted from 
Sections 12(g) or 15(d) pursuant to an order under 
Section 12(h) of the Act.2° However, issuers 
should be aware that, in determining whether to 
exercise its delegated authority to grant applica- 
tions under Section 12(h), the Division will consid- 
er any plans or proposals of the issuer or its affili- 
ates regarding activities or transactions which 
would have either a reasonable likelihood or a pur- 
pose of causing, directly or indirectly, any class of 
equity securities of the issuer to be held of record 
by fewer than 300 persons. Accordingly, issuers 
making application under Section 12(h) for exemp- 
tion from the provisions of Sections 12(g) or 15(d) 
should include in their application a brief descrip- 
tion of any such plans or proposals or a statement 
that there are no such plans or proposals. 


IV. The Rule 13e-3 Exceptions 


Although an issuer or affiliate may engage in a 
transaction or series of transactions which consti- 
tutes a Rule 13e-3 transaction, the filing, disclo- 
sure and dissemination requirements and the 
antifraud provisions of the Rule will not be applica- 
ble if the transaction or series of transactions is 
within the scope of one of the paragraph (g) ex- 
ceptions.2’ Exceptions are provided for: (1) 





19Section 12(h) provides that, among other things, 
the Commission may exempt any issuer of class of 
issuers from the provisions of Sections 12(g) or 
15(d) if the Commission finds that such action is 
not inconsistent with the public interest or the pro- 
tection of investors. 


20An exemption from some but not all of the re- 
quirements of Section 12(g) or Section 15(d) 
would not exempt an issuer from Rule 13e-3, un- 
less the exemptive order also specifically exempts 
the issuer from Rule 13e-3. 


21 However, a transaction or series of transactions 
which is excepted from Rule 13e-3 is neverthe- 
less subject to other applicable provisions of the 
federal securities laws. 
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second-step, clean-up transactions within one 
year of a tender offer by a non-affiliate; (2) trans- 
actions in which security holders are offered or re- 
ceive only an equity security meeting certain crite- 
ria; (3) transactions by a holding company 
registered under the Public Utility Holding Compa- 
ny Act of 1935; (4) redemptions, calls and similar 
purchases by an issuer pursuant to the instru- 
ments creating or governing the class of equity se- 
curities involved; and (5) certain solicitations by an 
issuer with respect to a plan of reorganization in 
bankruptcy proceedings. 


Subparagraph (g)(1) of Rule 13e—3 excepts trans- 
actions by or on behalf of a person which occur 
within one year of the termination2? of a tender 
offer in which such person was the bidder?? and as 
a result of which such person became an affiliate24 
of the issuer. This exception is conditioned upon 
compliance with the equal consideration, disclo- 
sure and other requirements of Rule 13e—3(g)(1). 
The basis for the exception is that a tender offer 
and second-step, clean-up transaction which are 
structured to satisfy the conditions of the excep- 
tion may be viewed as a single, integrated trans- 
action by a non-affiliate to acquire the entire class 
of equity securities of the issuer on the same per 
share basis. The second step in such a transac- 
tion, if the specified conditions are met, does not 





22For purposes of the Rule 13e—3(g)(1) exception 
[17 CFR 240.13e-3(g)(1)], the Division deems a 
tender offer to terminate on the last date upon 
which securities may be tendered pursuant to the 
terms of the tender offer. 


23The term “bidder” is defined, for purposes of 
Section 14(d) and 14(e) of the Exchange Act and 
Regulations 14D and 14E thereunder, in Rule 
14d—1(b)(1) [17 CFR 240.14d-1(b)(1)] to mean 
any person, other than the issuer, who makes a 
tender offer or on whose behalf a tender offer is 
made. 


24In the view of the Division, the subparagraph 
(g)(1) exception will not be lost solely because the 
bidder in the first step contemporaneously with the 
tender offer purchases securities of the issuer 
from officers, directors or affiliates at a price equal 
to that paid in the tender offer and the second-step 
transaction. In such situations, the purchases and 
contemporaneous tender offer may be deemed to 
be a unitary transaction. See Question 8, infra. 
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present the potential for overreaching by an affili- 
ate which Rule 13e-3 was designed to address, 
even though that second step may take the form of 
a transaction involving an affiliate which would 
otherwise be within the Ruie. The disclosure re- 
quirements applicable to the tender offer which is 
the initial step in the transaction qualifying for the 
exception are set forth in subparagrphs (g)(1)(i)(A) 
and (g)(1)(ii)(A) of the Rule. These requirements 
differ with respect to tender offers made for any or 
all securities of a class as opposed to tender 
offers for less than all securities of a class. If the 
tender offer is for less than all securities of the 
class, the offer must fully disclose a plan of merg- 
er, a plan of liquidation or similar binding agree- 
ment25 with respect to the subsequent transac- 
tion.2® However, if the tender offer is for any or all 
securities of the class, the tender offer need not 
disclose a binding agreement but must fully dis- 
close the bidder's intention to engage in the sub- 
sequent transaction and, to the extent known, the 
proposed terms thereof.27 


Question 7: Does a statement, in connection with 
an any or all tender offer, that the bidder “may de- 
termine to engage” in a described follow-up trans- 
action satisfy the Rule 13e-—3(g)(1)(ii)(A) disclo- 
sure requirement? 


Response: No. The availablity of this exception is 
conditioned upon the disclosure of a binding 
agreement or a firm intent to engage in a specifi- 
cally described second-step transaction. The re- 
quirement that such an agreement or commitment 
exist and be disclosed at the commencement of 





25As used in Rule 13e—3(g)(1), the term “binding 
agreement” refers to an agreement which is legal- 
ly enforceable against the bidder in accordance 
with its terms. This usage therefore excludes 
agreements in which the bidder’s obligation to en- 
gage in the subsequent transaction is indefinite or 
illusory. However, an agreement which is subject 
to substantial conditions not within the bidder's 
control may nevertheless be a binding agreement 
for the purposes of the subparagraph (g)(1) ex- 
ception. 


26Rule 13e-3(g)(1)(ii)(A) 
3(g)(1)(ii)(A)]. 


[17 CFR 240.13e- 


27Rule = 13e-3(g)(1)(i)(A) 
3(9)(1)(i)(A)I. 


[17 CFR 240.13e- 
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the first-step transaction assures that the second- 
step transaction is indeed based upon arm’s- 
length negotiations or upon unilateral decisions by 
a non-affiliate, and not upon the use of any control 
position resulting from the pendency or completion 
of the first-step transaction. The disclosure re- 
quirement gives notice to security holders that the 
tender offer may result in the acquisition of all the 
outstanding shares, reduces the uncertainty con- 
cerning the bidder’s future plans, and relieves, to 
some extent, the pressure upon unaffiliated secu- 
rity holders to tender their securities in the first- 
step transaction rather than risk being forced to 
accept a lower price or other potentially unfavora- 
ble terms in a second-step transaction, if any, if 
the tender offer succeeds. These purposes would 
not be served by equivocal disclosure. Thus, for 
example, a statement that the bidder “may” en- 
gage in the second-step transaction, or that the 
transaction is one of a number of possible 
alternatives being considered, would not satisfy 
the disclosure requirement of the exception. In the 
view of the Division, disclosure of the bidder’s in- 
tent pursuant to subparagraph (g)(1)(i)(A), or of a 
binding agreement of the bidder pursuant to 
subparagraph (g)(1)(ii)(A), regarding possible 
alternative forms of second-step transactions 
would satisfy the requirements of the subpara- 
graph (g)(1) exception only if the form and effect 
of each of the alternatives identified is fully dis- 
closed in the disclosure materials. Further, the Di- 
vision believes that the bidder’s disclosed binding 
agreement or firm intent to engage in the second- 
step transaction will satisfy the subparagraph 
(g)(1) requirements even though it may be condi- 
tioned upon the acquisition by the bidder of a 
specified number or percentage of shares or other 
securities in the tender offer. 


8. Question: X Corp. agrees to acquire Y Corp., a 
non-affiliate, in a cash merger transaction. Pursu- 
ant to the merger agreement, and shortly before 
the merger, X Corp. purchases from affiliates of Y 
Corp. a controlling amount?® of the outstanding 





28The existence of a control relationship with Y 
Corp. does not turn solely upon the ownership of 
any specific percentage of securities. Rather, the 
question is whether there is the ability, directly or 
indirectly, to direct or cause the direction of the 
management and policies of Y Corp., whether 
through the ownership of voting securities, by con- 
tract or otherwise. 
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exchange-listed equity securities of Y Corp. Is the 
merger subject to the requirements of the Rule? 


Response: The Division has taken a “no-action” 
position? with respect to the applicability of the re- 
quirements of Rule 13e-3 to transactions involv- 
ing the purchase of a controlling interest in a class 
of equity securities of an issuer and the subse- 
quent acquisition of the balance of the outstanding 
securities of such class, provided certain condi- 
tions are met. 


This position has been predicated on the fact that: 


(i) prior to the initial acquisition of securi- 
ties, there was no affiliation between the 
issuer and the acquiring entity; 


the initial acquisition and the second- 
step transaction are made pursuant to 
an agreement or agreements for the ac- 
quisition of the entire class of securities 
at the same unit price; 


the intention to engage in the second- 
step transaction was publicly announc- 
ed at the time of the initial acquisition, 
and the second-step transaction is ef- 
fected within a relatively short period of 
time thereafter; and 


the acquiring entity will not change the 
management or the board of directors, 
or otherwise exercise control, of the is- 
suer prior to the completion of the 
second-step transaction. 


This position is derived from subparagraph (g)(1), 
the exception for transactions within one year of a 
tender offer by a non-affiliate.2° Both the specific 
subparagraph (g)(1) exception and the “no-action”’ 
position are based upon the fact that the initial 
purchase and subsequent acquisition of the bal- 
ance of the outstanding securities of the class at 
the same unit price pursuant to an agreement dis- 
closed at the time of the initial purchase may prop- 





29 See, e.g., letters re Federal-Mogul Corporation 
(August 27, 1980) and HM Acquisition Corp. (Jan- 
uary 29, 1981). 


30 See Question 7, supra. 


792/SEC DOCKET 


erly be regarded as a unitary transaction by a non- 
affiliate; and such transactions do not present the 
potential for abuse at which Rule 13e-3 was di- 
rected.*! 


As a result of its experience with such transac- 
tions, and as a part of its re-examination of the 
Rule and staff interpretations thereof in connection 
with the rulemaking proceeding announced today, 
the Commission is publishing for comment a pro- 
posed amendment to Rule 13e—3(g)(1).%* If adopt- 
ed, this proposal, which represents a modification 
of the Division’s “no-action” position described 
above, would except from Rule 13e-3 any form of 
multi-step transaction meeting certain specified 
criteria. Pending action on the proposed amend- 
ment, the Division will not object if transactions 
meeting the criteria of the prior ‘“‘no-action’” posi- 
tion are effected without compliance with Rule 
13e-3. 


9. Question: Rule 13e-3(g)(2) [17 CFR 
240.13e-3(g)(2)] provides an exception from the 
operation of the Rule for transactions in which the 
security holders are offered or receive only an eq- 
uity security, provided that, among other things, 
such equity security has substantially the same 
rights as the equity security which is the subject of 
the Rule 13e-3 transaction. Is this exception 
available where the public security holders are 
offered or receive only an equivalent equity securi- 
ty, but the person engaging in the transaction or 
its affiliate receives cash or other non-qualifying 
consideration (i.e., not an equivalent equity secu- 
rity) in exchange for its equity security holdings? 

Response: No. The basis of the subparagraph 
(g)(2) exception is that where “security holders 
are offered only an equity security which is either 
common stock or has essentially the same attri- 
butes as the security which is the subject of the 
Rule 13e-3 transaction... all holders of [the af- 
fected] class of security are on an equal footing 
and are permitted to maintain an equivalent or en- 





31 For a discussion of the concerns of the Commis- 
sion in adopting Rule 13e-3, see Part | of this Re- 
lease. For a discussion of the rationale of the 
subparagraph (g)(1) exception, see text preceding 
Question 7, supra. 


32 Reference should be made to Release No. 
34-17720 for the complete text of the proposed 
amendment. 
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hanced equity interest’ (emphasis added).% 
Transactions which are structured to meet the 
conditions of the subparagraph (g)(2) exception 
provide security holders with equal treatment 
through the requirement that (i) all security holders 
are offered or receive the same form and amount 
of consideration and (ii) the consideration must be 
an equity security which is substantially equivalent 
to the equity security which is the subject of the 
Rule 13e-3 transaction. Thus, security holders 
are afforded equal treatment both among them- 
selves and through receipt of an equivalent equity 
interest in another publicly held issuer. Transac- 
tions in which affiliates may receive forms or 
amounts of consideration differing from that 
offered to the unaffiliated security holders do not 
provide the unaffiliated security holders with the 
equal treatment contemplated by the exception. 
Accordingly, the Rule 13e-3(g)(2) exception is 
available only as to transactions in which al/ of the 
holders of the class of securities that is the subject 
of the transaction are offered or receive only a 
qualifying equity security.°4 


Illustration: X Corp., the issuer of a class of com- 
mon stock registered pursuant to Section 12 of the 
Exchange Act, is merged with and into its affiliate 
Y Corp. Z, a controlling person of X Corp., re- 
ceives cash in exchange for his common stock of 
X Corp. but the other holders of X Corp. commpn 
stock are offered only common stock issued by Y 
Corp. Because not all of the holders of X Corp. 
common stock, the class which is the subject of 
the transaction, are offered or receive only an eq- 
uity security, the subparagraph (g)(2) exception is 
not available. 


10. Question: Is the Rule 13e—3(g)(2) exception 
available for transactions in which the security 





33 Release No. 34-16075, 44 FR at 46738. 


34While the Division has taken the position that 
the subparagraph (g)(2) exception is available for 
certain transactions involving a cash election (see 
Question 11, infra), in order for a transaction to 
qualify for the exception all security holders would 
have to be given the same alternative rights as to 
the consideration to be received in the transaction. 
Thus, a cash election would be permissible only if 
all security holders were offered both an equiva- 
lent equity security and a cash election. 
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holders are offered or receive equity securities 
issued by a person not a party to the transaction? 


Response: No. The subparagraph (g)(2) excep- 
tion was designed to except from the operation of 
the Rule recapitalizations, “transactions structured 
to create a holding company or reincorporate the 
entity in a new jurisdiction; and... mergers with 
and exchange offers by affiliates in which 
unaffiliated security holders would receive com- 
mon stock of the surviving entity.’”’°5 Because 
transactions involving the equity securities of 
unrelated issuers do not provide the safeguards 
intended by Rule 13e-—3(g)(2), this provision is ap- 
plicable only as to transactions in which the secu- 
rity holders are offered or receive equity securities . 
of (i) the issuer (or a successor issuer pursuant to 
Rule 12g-3 [17 CFR 240.12g-3] or Rule 15d-5 
[17 CFR 240.15d-—5] under the Exchange Act), (ii) 
the surviving entity in a merger, (iii) the bidder in 
an exchange offer, or (iv) the holder, directly or 
through its wholly owned subsidiary or subsidiar- 
ies, of all of the voting equity securities (including 
non-voting securities which represent rights to ac- 
quire or are convertible into voting securities) of 
such issuer, successor issuer, surviving entity or 
bidder. In the Division’s view, the critical factor in 
each of these situations is that the unaffiliated se- 
curity holders are permitted to retain an equity in- 
terest in the entity which is to subsume the issuer. 
The Commission is today publishing for comment 
a proposed amendment to Rule 13e-—3(g)(2) to 
clarify the Rule in this regard.%6 


Illustration 1: X Corp., a wholly owned subsidiary 
of Y Corp., offers to exchange Y Corp. common 
stock for any or all of the outstanding shares of 
common stock of its affiliate Z Corp. Both of such 
classes of securities are listed on a national secu- 
rities exchange and registered pursuant to Section 
12(b) of the Exchange Act. Since the securities 
offered to Z Corp. stockholders are those of the 
holder of all of the voting equity securities of the 
bidder (and the requirements of subparagraphs 
(i)-(iii) of Rule 13e-3(g)(2) are otherwise 
satisfied), this exchange offer is excepted from the 
operation of the Rule. 





35 Release No. 34-—16075, 44 FR at 46737. 


36 Release No. 34—17720. 
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Illustration 2: X Corp., subject to Section 15(d) of 
the Exchange Act in respect of its common stock, 
proposes to engage in an issuer exchange offer 
pursuant to which its common stockholders are 
offered equity securities held by X Corp. but 
issued by Y Corp., a non-affiliate. Because the se- 
curities to be received by the X Corp. stockholders 
are not issued by any of the parties to the transac- 
tion or by the holder, directly or indirectly, of all the 
voting equity securities of one of the parties, the 
subparagraph (g)(2) exception is not available for 
this transaction. 


11. Question: Is a transaction in which security 
holders may elect to receive either an equity secu- 
rity meeting the requirements of subparagraphs 
(g)(2)(i)-(iii) or cash within the scope of the Rule 
13e-—3(g)(2) exception? 


Response: The Division has taken the position 
that the exception provided in subparagraph (g)(2) 
would not be lost if security holders are offered the 
option of receiving cash in lieu of an equity securi- 
ty meeting the requirements of the exception. In 
the Division’s view, the equal treatment intended 
to be afforded to all security holders by the 
subparagraph (g)(2) exception will not be impaired 
with respect to a transaction otherwise meeting 
the requirements thereof solely because the secu- 
rity holders are offered the alternative of receiving 
cash, provided that as a result of the cash election 
feature there is not a reasonable likelihood or pur- 
pose of producing, directly or indirectly, any of the 
effects described in paragraph (a)(4)(ii) of the 
Rule with respect to the class of securities being 
offered in exchange for the issuer’s securities. 
Thus, the exception would generally be available 
in the case of a cash-option merger?’ or an ex- 
change offer in which tendering security holders 
may elect to receive cash. The exception might 
not be available, however, if a cash option were 
offered in lieu of equity securities of a class issued 
by the surviving corporation when the anticipated 
number of security holders of record of such class 
after the cash option is exercised can reasonably 
be expected to be less than 300. Of course, the 
exception’s objective of ensuring that the security 
holders are afforded a meaningful opportunity to 
maintain their equity interest is defeated if the 





37 The characteristics of a typical cash-option 
merger transaction are described in Release No. 
33-5927 (April 24, 1978) (42 FR 18163). 
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cash option is clearly more desirable than the 
alternative qualifying equity security. Accordingly, 
the view expressed by the staff is applicable only 
if, at the time the security holders are first able to 
make their election, each alternative offered is of 
substantially equal value. The Commission is 
today publishing for comment a proposed amend- 
ment to Rule 13e-—3(g)(2) to incorporate this posi- 
tion in a slightly modified and more specific provi- 
sion.38 Pending action on the proposed 
amendment, the Division will not object if transac- 
tions meeting the criteria of the prior staff position 
are effected without compliance with Rule 13e-3. 


12. Question: Subparagraph (g)(4) of the Rule 
provides an exception for ‘‘[r ]edemptions, calls or 
similar purchases of an equity security by an issu- 
er pursuant to specific provisions set forth in the 
instrument(s) creating or governing that class of 
equity securities.” Is this exception applicable to 
open-market purchases by the issuer to satisfy 
sinking-fund requirements? 


Responses: Yes. Under certain sinking fund provi- 
sions set forth in the instruments creating or gov- 
erning certain classes of equity securities, the is- 
suer may be permitted to satisfy its sinking fund 
obligation by retiring securities that have been 
purchased in the open market. If satisfaction of 
sinking fund obligations in this manner is per- 
mitted, purchases made by the issuer primarily for 
the purpose of meeting its sinking fund obligation 
are within the subparagraph (g)(4) exception. 


13. Question: The limited partnership agreements 
of certain types of publicly held limited partner- 
ships provide for periodic repurchases of limited 
partnership interests by the managing general 
partner of the partnership. Typically, the terms and 
conditions of repurchase, including timing, are 
fixed in the limited partnership agreement or are 
determinable in accordance with the provisions of 
such agreement, and may not be amended except 
upon the affirmative vote of the holders of limited 
partnership interests representing at least a major- 
ity of the limited partners’ capital contributions to 
the partnership. The repurchase price may, for ex- 
ample, be determined pursuant to a formula set 
forth in the limited partnership agreement which is 
applied to a recent valuation of the limited partner- 





38 Release No. 34-17720. 
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ship’s assets made by a qualified independent ap- 
praiser. The limited partnership agreement may 
also restrict the aggregate amount which may be 
paid to repurchase the limited partnership inter- 
ests and provide that, if the amount to be paid for 
interests to be repurchased would exceed such 
limitation, the interests to be purchased will be se- 
lected by lot. Is the subparagraph (g)(4) exception 
applicable to such repurchases? 


Response: Yes. In the view of the Division, such 
repurchases by the managing general partner in 
accordance with the specific terms of the limited 
partnership agreement constitute “redemptions, 
calls or similar purchases . . . by an issuer’ within 
the meaning of Rule 13e-—3(g)(4). 


14. Question: Rule 13e—3(g)(5) excepts solicita- 
tions by an issuer with respect to a plan of reor- 
ganization under Chapter X of the Bankruptcy Act, 
as amended, if made after the entry of an order 
approving such plan pursuant to Section 174 of 
that Act and after, or concurrently with, the trans- 
mittal of information concerning such plan as re- 
quired by Section 175 of that Act. Does this excep- 
tion cover solicitations with respect to a plan of 
reorganization under the new Bankruptcy Code?*9 


Response: Yes. The Division has taken the posi- 
tion that subparagraph (g)(5) of the Rule implicitly 
provides an exception for a solicitation by an issu- 
er with respect to a plan of reorganization under 
Chapter 11 of the Bankruptcy Code, provided an 
order is entered approving a disclosure statement 
with respect to such plan pursuant to Section 
1125(b) of the Code*° and such disclosure state- 
ment is transmitted to all interested parties as re- 
quired by such Section. The Commission is today 
proposing an amendment to Rule 13e—3(g)(5) 
clarifying the applicability of the exception provid- 
ed thereby to transactions under the Bankruptcy 
Code.*! 





39Title | of the Bankruptcy Reform Act of 1978, 
Pub. L. 95-598, 92 Stat. 2549 (1978) (effective 
October 1, 1979), codified as Title 11 of the United 
States Code. 


4014 U.S.C. §1125(b) (Supp. Ill 1979). 


41 Release No. 34-17720. 
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V. Schedule 13E-3 


The information required to be disclosed in a Rule 
13e-3 transaction is set forth in Schedule 13E-3. 
Pursuant to paragraph (d) of Rule 13e-3, the 
Schedule must be filed with the Commission at the 
time and in the form indicated in the General In- 
structions to the Schedule, and must be amended 
promptly to report any material change in the infor- 
mation set forth and to report the results of the 
Rule 13e-3 transaction promptly but no later than 
10 days after termination of the transaction.4? Rule 
13e-3(e) governs the inclusion of information in 
the disclosure document furnished to holders of 
the class of equity securities which is the subject 
of the transaction. This provision consists of two 
elements: the information required by Items 1 
through 6 and 10 through 16 of the Schedule 
13E-3, or a fair and adequate summary thereof, 
and Items 7, 8 and 9 of the schedule; and other in- 
formation required to be disclosed pursuant to any 
other applicable rule or regulation under the Fed- 
eral securities laws. The disclosure required by 
Items 7, 8 and 9 of the Schedule, relating to the 
purpose for and fairness of the transaction and 
certain reports, opinions, appraisals and negotia- 
tions, is considered by the Commission to be par- 
ticularly important to investors and is therefore re- 
quired to be prominently set forth in a special 
factors section to be included in the forepart of the 
disclosure document furnished to security holders. 
Paragraphs (e) and (f) of the Rule require that the 
information contained in the Schedule 13E-343 
must be disseminated to security holders prior to 
the Rule 13e-3 transaction or, if the Rule 13e-3 
transaction is a tender offer, in accordance with 
Regulation 14D [17 CFR 240.14d-1 to 240.14d- 
101] or Rule 13e-4. 


15. Question: Release No. 34-16075 contains a 
discussion of the applicability of Rule 13e-3 to 
certain multi-step sale of assets transactions.*4 





421f the Rule 13e-3 transaction is a tender offer 
governed by Rule 13e—4 [17 CFR 240.13e-—4], the 
final amendment must be filed no later than ten 
business days after the termination of such tender 
offer. See also General Instructions D and F to 
Schedule 14D-1. 


43 See General Instruction E to Schedule 13E-3. 


44Two forms of multi-step sale of assets transac- 
tions subject to the Rule are considered in Re- 
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What are the Schedule 13E-3 filing and amend- 
ment requirements with respect to each step in a 
series of transactions? 


Response: The Schedule 13E-3 must be filed 
concurrently with the filing of the preliminary proxy 
or information statement relating to the sale of 
assets constituting the first step in the Rule 13e-3 
transaction.*5 Thereafter, the statement must be 
amended (in addition to the amendments required 
pursuant to subparagraphs (d)(2) and (d)(3) of 
Rule 13e-3) with respect to each subsequent ten- 





FOOTNOTE, Continued 


lease No. 34-—16075. In the first, the assets of the 
issuer are sold to a non-affiliate, following which 
the issuer makes a tender offer for, or other pur- 
chases of, its securities. The second form involves 
the sale of the issuer’s assets to its affiliate or 
group of affiliates (including persons who become 
affiliated, by means of equity ownership or other- 
wise, aS a part of the overall sales transaction), 
followed by a tender offer or other securities pur- 
chases by the issuer or the distribution of the pro- 
ceeds of the asset sale in dissolution of the issuer. 
Multi-step transactions subject to the Rule may, 
however, take many forms (see Question 4, 
supra) and the views expressed in this Question 
15 apply to all. Not all forms of multi-step sale of 
asset transactions, however, are Rule 13e-3 
transactions. Certain disclosure requirements with 
respect to such multi-step transactions, including 
transactions which are not subject to Rule 13e-3, 
are discussed in Release No. 34-15572 (February 
15, 1979) (44 FR 11537). 


45The timing provision does not apply to issuers 
which are only required to file periodic reports pur- 
suant to Section 15(d) of the Exchange Act be- 
cause such issuers are not subject to the proxy 
and information statement requirements of Section 
14 of the Exchange Act. Such a Section 15(d) is- 
suer which is engaging in a multi-step sale of 
assets transaction subject to the Rule must, pur- 
suant to General Instruction A(4) of Schedule 
13E-3, file the Schedule at least 30 days prior to 
any purchase of any securities of the class of se- 
curities subject to the Rule 13e-3 transaction. The 
term “purchase” is defined in Rule 13e-—3(a)(3) to 
include any acquisition pursuant to the dissolution 
of an issuer subsequent to the sale or other dispo- 
sition of substantially all the-assets of such issuer 
to its affiliate. 
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der offer,4® purchase of securities or other trans- 
action which is a component of the multi-step 
transaction.*”7 Accordingly, the information §re- 
quired by Rule 13e-3 must be disclosed and dis- 
seminated with respect to each transaction by the 
issuer or its affiliate which is a step in the Rule 
13e-3 transaction. 


16. Question: General Instruction F to Schedule 
13E-3 requires that the information contained in 
any proxy or information statement, registration 
statement, Schedule 14D-1 or Schedule 13E-4 
[17 CFR 240.13e-101] filed in connection with the 
Rule 13e-3 transaction be incorporated by refer- 
ence in answer to the items of the Schedule or 
amendments thereto. Must the filing from which 
such information is incorporated by reference pur- 
suant to this instruction be filed as an exhibit to the 
Schedule? 


Response: No. General Instruction F requires the 
incorporation by reference *® from such filings of 
only the information contained therein which is re- 
sponsive to the items of Schedule 13E-3. Thus, 
there need be furnished as an exhibit to the 
Schedule only the portions of such filings which 
contain such information. In addition, subpara- 
graph (d) of Item 17, the exhibit item of the Sched- 
ule, requires that any disclosure materials fur- 
nished to security holders in connection with the 
Rule 13e-3 transaction must be filed as an exhib- 
it. Accordingly, while the entire filing (/.e., the reg- 
istration statement, proxy or information state- 





46 Although the tender offer may be subject to both 
Rule 13e-3 and either Rule 13e—4 or Regulation 
14D, the disclosure and dissemination require- 
ments of the applicable rules may be satisfied by 
the dissemination of a single set of disclosure ma- 
terials containing the information specified in both 
rules. 


47See Rule 13e-3(a)(4) [17 CFR 240.13e- 
3(a)(4)] and General Instruction (A)(4) to Schedule 
13E-3(a)(4)] and General Instruction (A)(4) to 
Schedule 13E-3. 


48Materials incorporated by reference into the 
Schedule are deemed to be filed with the Commis- 
sion for all purposes of the Exchange Act and the 
applicable antifraud provisions of Rule 13e-3. 
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ment, Schedule 14D-1 or Schedule 13E-4) which 
contains the incorporated information need not be 
furnished as an exhibit to the Schedule, any dis- 
closure materials which are contained in such fil- 
ing and are provided to security holders in connec- 
tion witht he Rule 13e-3 transaction must be 
furnished as an exhibit to the Schedule. Further, a 
copy of any material incorporated by reference 
pursuant to General Instruction D of the Schedule 
(which does not apply to materials contained in the 
filings governed by General Instruction F) must be 
filed as an exhibit to the Schedule. A Schedule 
13E-3 prepared in accordance with this procedure 
is a “wrap-around” filing, consisting of a cover 
page, cross-reference sheet, required exhibits and 
a signature page.*9 


17. Question: General Instruction G to the Sched- 
ule provides that Schedule 13E-3 filings 
incorporating a preliminary proxy or information 
statement shall be deemed to constitute “Prelimi- 
nary Copies” within the meaning of Rule 14a-6(e) 
[17 CFR 240.14a-6(e)] and Rule 14c-5 [17 CFR 
240.14c-—5] under the Exchange Act and shall not 
be available for public inspection before an 
amendment to the Schedule containing definitive 
material has been filed with the Commission. 
When must such a Schedule 13E-3 amendment 
be filed? 


Response: The procedure set forth in General In- 
struction G is designed solely to maintain the non- 
public status of the preliminary proxy or informa- 
tion statement which has been incorporated by 
reference. In order to ensure that the Schedule 
13E-3 is made public at the earliest appropriate 
time, an amended Schedule 13E-3 incorporating 
the definitive proxy or information statement (and 
including such materials as an exhibit pursuant to 
Item 17(d) of Schedule 13E-3) should be filed 
concurrently with the filing of the definitive materi- 
als. 





49 Accountants’ reports on audited financial state- 
ments in a Schedule 13E-3 must be manually 
signed and, if such financial statements and ac- 
countants’ reports are incorporated by reference in 
a Schedule 13E-3, the copies of such materials 
included as exhibits to the manually signed copy 
of the Schedule must include manually signed ac- 
countants’ reports. 
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18. Question: Item 2 of Schedule 13E-3 requires 
disclosure of certain information regarding the per- 
son filing the Schedule 13E-3 and certain related 
persons enumerated in General Instruction C to 
the Schedule. General Instruction C provides that 
if the person filing the Schedule is a general or 
limited partnership, a syndicate or other group, or 
a corporation, the Schedule must include the infor- 
mation called for by Item 2 regarding each (i) part- 
ner of such general partnership; (ii) general part- 
ner of such limited partnership; (iii) member of 
such syndicate or group; (iv) person controlling 
such partner or member; (v) executive officer, di- 
rector, and controlling person of such corporation; 
and (vi) each executive officer and director of any 
corporation ultimately in control of such corpora- 
tion. Do these provisions require the disclosure of 
information regarding natural persons having the 
specified relationship with the person filing the 
Schedule? 


Response: Yes. In addition to requiring informa- 
tion regarding the entities enumerated in General 
Instruction C which are other than natural persons, 
Item 2 provides that, if any person enumerated in 
General Instruction C is a natural person, the re- 
quired information must be supplied with respect 
to each such person. 


19. Question: Paragraphs (a) and (b) of Item 8 re- 
late to disclosure of the belief of the issuer and 
each of its affiliates engaged in the Rule 13e-3 
transaction regarding whether the transaction is 
fair or unfair to unaffiliated security holders, and 
the basis for such belief. 

If the transaction may have different impact on dif- 
ferent groups of unaffiliated security holders, must 
this disclosure include a discussion of the fiarness 
of the transaction as to each such group? 


Response: Yes. The disclosure should include 
consideration of the fairness of the Rule 13e-3 
transaction to a// unaffiliated security holders. For 
example, if the transaction is a tender offer or a re- 
verse stock split, the disclosure should specifically 
address the fairness of the transaction to security 
holders who would retain their interest in the com- 
pany as well as to those who would not. If security 
holders may elect to receive different forms or 
amounts of consideration, it is sufficient to dis- 
close a reasonable belief (together with the bases 
therefor) that at least one of alternatives offered is 
fair to unaffiliated security holders; if the form or 
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amount to be received by different security holders 
is determined by the issuer or affiliate engaging in 
the transaction rather than according to the option 
of the individual security holders, the Item 8 dis- 
closure should be given with respect to each form 
and amount. 


20. Question: Item 8(b) of the Schedule requires a 
discussion of the material factors upon which the 
belief as to fairness is based and, to the extent 
practicable, of the weight assigned to each such 
factor. The Item provides that this discussion 
should include an analysis of the extent, if any, to 
which such belief is based on certain specified 
factors which will normally be important in 
determining the fairness of a Rule 13e—-3 transac- 
tion.5° Must all of these factors be discussed in 
every case? 





5°The specified factors are whether the considera- 
tion offered to unaffiliated security holders consti- 
tutes fair value in relation to: 


i) current market prices 

ii) historical market prices 

iii) net book value 

iv) going concern value 

v) liquidation value 

(vi) the purchase price paid in previous 
purchases disclosed in Item 1(f) of 
Schedule 13e-3 

(vii) any report, opinion, or appraisal de- 
scribed in Item 9 of Schedule and 

(viii) firm offers of which the issuer or af- 
filiate is aware made by any unaffiliated 
person, other than the person filing the 
statement during the preceding eight- 
een months for (A) the merger or con- 
solidation of the issuer into or with such 
person or of such person into or with the 
issuer, (B) the sale or other transfer of 
all or any substantial part of the assets 
of the issuer or (C) securities of the is- 
suer which would enable the holder 
thereof to exercise control of the issuer; 
and 


whether a majority of non-employee directors has 
retained an unaffiliated representative to act solely 
on behalf of unaffiliated security holders for the 
purposes of negotiating the terms of the Rule 
13e-3 transaction and/or preparing a report con- 
cerning the fairness of the transaction; and wheth- 
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Response: The factors need be discussed only to 
the extent that they are material in the context of 
the transaction. Ordinarily, possible alternative 
courses of action should be discussed, and the 
absence of an intention to liquidate is not determi- 
native of whether the discussion should address 
liquidation values. However, when a factor which 
would otherwise be important in determining the 
terms of the transaction is not considered or is 
given little weight because of particular circum- 
stances, this may be a significant aspect of the 
decision-making process which should be dis- 
cussed in order to make the Item 8 disclosure un- 
derstandable and complete. For example, if liqui- 
dation value was disregarded because the issuer 
or affiliate believed that the company’s assets 
would be very difficult to sell,>' or if historical mar- 
ket prices were believed not to be indicative of the 
value of the securities because of recent adverse 
developments, the bases for such beliefs should 
be discussed. In addition, the discussion of these 
factors must be that of the issuer or affiliate en- 
gaging in the transaction. Thus, a reference to or 
extract from an opinion of an investment banker, 
appraiser or similar advisor which fully analyses 
the factors does not satisfy the requirements of 
Item 8(b) unless the issuer or affiliate expressly 
adopts the advisor’s discussion of the factors. 


21. Question: Instruction 2 to Item 8(b) provides 
that, in discussing in reasonable detail the materi- 
al factors upon which the belief as to fairness is 
based, ‘“{[clonclusory statements, such as ‘The 
Rule 13e-3 transaction is fair to unaffiliated secu- 
rity holders in relation to net book value, going 
concern value and future prospects of the issuer’ 
will not be considered sufficient... .”’ Is an 
itemization of the factors considered by the issuer 
or affiliate in approving the transaction adequate 
in response to Item 8(b)? 


Response: No. The requirement of a reasonably 
detailed discussion of the material factors underly- 





er the transaction was approved by a majority of 
non-employee directors and is structured so that 
approval of at least a majority of unaffiliated secu- 
rity holders is required. 


51For a discussion of the Division’s views regard- 
ing related disclosure issues in connection with 
prospective liquidation transactions, see Release 
No. 34-16833 (May 27, 1980) (45 FR 36374). 
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ing the issuer’s or affiliate’s belief as to the fair- 
ness of the transaction is designed to assist secu- 
rity holders in making their investment decision by 
providing them with information, from the most 
knowledgeable source, regarding the terms and 
effect of the transaction in relation to the business 
and prospects of the issuer. The Division is con- 
cerned that in many instances the Item 8(b) disclo- 
sure being made to security holders is vague and 
non-specific and is therefore of limited utility to se- 
curity holders. While the Division recognizes that 
the material factors upon which the fairness deter- 
mination is based cannot always be addressed 
with mathematical precision, it believes that at 
least certain minimal elements should be included 
in the issuer's or affiliate’s discussion. The 
discussion of factors relating to fairness should 
normally include the specific factors identified in 
Item 8(b), which are of two types.* 


The first type relates to whether the consideration 
offered to unaffiliated security holders constitutes 
fair value in relation to certain factors specified in 
subparagraphs (i) through (viii) of Instruction 1 to 
the Item. Each of these factors relates to a possi- 
ble source of valuation of securities of the class 
which is the subject of the transaction. Each such 
factor which is material to the transaction should 


be discussed and, in particular, if any of the 
sources of value indicate a value higher than the 
value of the consideration offered to unaffiliated 
security holders, the discussion should specifically 
address such difference and should include a 
statement of the bases for the belief as to fairness 
in light of the difference. 


The other type of factor identified in Instruction 1 
relates to the existence of procedures designed to 
enhance the protection of unaffiliated security 
holders in the effectuation of the transaction. In 
discussing the issuer’s or affiliate’s belief as to the 
fairness of the transaction inthe context of these 
factors, it is not sufficient simply to acknowledge 
the lack of one or more of the specified procedural 
safeguards. If any of these safeguards are not pro- 
vided, the discussion should include a statement 
of the basis for the belief as to fairness despite the 
absence of these safeguards. 


22. Question: |Item 8(c) of Schedule 13E-3 re- 
quires disclosure of whether the transaction is 





52See footnote 50, supra. 
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structured so as to require the approvai of at least 
a majority of unaffiliated security holders (as de- 
fined in paragraph (a)(5) of Rule 13e—3). Does this 
requirement relate to approval by a majority of the 
outstanding shares held by unaffiliated security 
holders or by a majority of the shares held by 
unaffiliated security holders and voted on the 
transaction? 


Response: |n the division’s view, the information 
that must be disclosed in response to Item 8(c) of 
the Schedule is whether the transaction requires 
approval by the holders of at least a majority of the 
shares held by non-affiliates and actually voted on 
the transaction. 


Accordingly, 17 CFR Part 241 is amended by 
adding this release thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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These proceedings were instituted by Order of the 
Commission on February 10, 1981 under Section 
12(j) of the Securities Exchange Act of 1934 (the 
“Exchange Act’) to determine whether the regis- 
tration of the securities of Ferrovanadium Corpo- 
ration N.L. (‘“Ferrovanadium’’) should be suspend- 
ed or revoked based upon allegations of the Staff 
of the Commission that Ferrovanadium failed to 
comply with various provisions of the Exchange 
Act, including Sections 12(g) and 13(a) and Rules 
13a-—1, 13a-11 and 12b-20 thereunder. Ferro- 
vanadium has submitted an Offer of Settlement 
(‘Offer’) which provides that, among other things, 
Ferrovanadium, solely for the purposes of these 
proceedings, without trial or other actual litigation 
of the issues or any adjudication and without 
admitting or denying the allegations not previously 
admitted in its Answer and Offer of Interim Settle- 
ment in these proceedings, consents to the entry 
of this Findings, Opinion and Order (“this Order’) 
of the Commission. 


The Commission has determined that it is appro- 
priate and in the public interest to accept the Offer 
and, accordingly, issues this Order. 


Il. OPINION 
Background 


Ferrovanadium was incorporated in 1970 in the 
state of Western Australia, Australia and reports 
that it is engaged in the business of exploration for 
and development of mineral prospects and oil and 
gas in Australia and the ownership of gas produc- 
tion in the United States. The company reports 
that it owns substantial deposits of vanadium, tita- 
nium and iron. 


In August of 1979, the company filed a Form 10 
with the Commission seeking to register its securi- 
ties pursuant to Section 12(g) of the Exchange 
Act. That registration became effective by lapse of 
time sixty days thereafter pursuant to Section 
12(g) (1)(B) of the Exchange Act. 


On January 21, 1981, Ferrovanadium filed with the 
Commission an Annual Report on Form 10-K for 
the fiscal year ended June 30, 1980. On February 
5, 1981, Ferrovanadium filed four Current Reports 
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on Form 8-K as of September 28, 1979, May 19, 
1980, June 27, 1980 and December 10, 1980.1 


On February 10, 1981, the Commission instituted 
an administrative proceeding pursuant to Section 
12(j) of the Exchange Act in order to determine 
whether the registration of Ferrovanadium securi- 
ties under Section 12(g) of that Act should be sus- 
pended or revoked based upon allegations of the 
Staff of the Commission that Ferrovanadium had 
failed to comply with Sections 12(g) and 13(a) of 
the Exchange Act and Rules 12b-20, 13a-1, and 
13a—11 thereunder. (See Order for Public Pro- 
ceedings dated February 10, 1981, Exchange Act 
Rel. No. 34-17527). 


On February 19, 1981, the Commission entered 
an Order accepting an Offer of Interim Settlement 
submitted by Ferrovanadium in which Ferro- 
vanadium, among other things, admitted certain of 
the allegations contained in the Order for Public 
Proceedings and consented to the entry of an 
Order by the Commission suspending the registra- 
tion of its securities under Section 12(g) of the Ex- 
change Act for a period of up to sixty (60) days. 
(See Order of Intertm Suspension dated February 
19, 1981, Exchange Act Rel. No. 34-17561). 


On March 26, 1981, the Commission issued an 
Order, with the consent of Ferrovanadium, ex- 
tending the interim suspension of the registration 
of its securities for an additional period of up to 
seventeen (17) days (i.e., up to May 7, 1981). 
(See Order dated March 26, 1981, Exchange Act 
Rel. No. 34-17657). 


Discussion 


In its Form 10 filed with the Commission on Au- 
gust 17, 1979, Ferrovanadium claimed to own 
mineral deposits in its Barrambie deposit which 
contained “proven reserves” of 27 million tons. 
Thereafter, in the Annual Report on Form 10-K 
filed on January 21, 1981, Ferrovanadium claimed 
that this deposit contained “proven reserves” of 
40 million tons. Under existing standards pub- 





‘In addition, on February 5, 1981 the company 
filed four quarterly reports on Form 10-Q for the 
quarters ending September 30, 1979, December 
31, 1979, March 31, 1980 and September 30, 
1980. 
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lished by the United States Geological Survey and 
the United States Bureau of Mines, existing Com- 
mission policies as reflected, among other things, 
in certain releases as well as certain existing 
Commission forms (hereinafter referred to as ‘“‘ap- 
plicable Commission standards”), applicable to fil- 
ings with the Commission, issuers may claim the 
existence of “proven reserves” only if the mineral- 
ization can be computed in certain defined ways 
and only if such mineralization can be economical- 
ly extracted at the time such claim is made. 
Ferrovanadium has submitted various reports, 
studies and analyses to the Commission which 
purport to establish the existence of proven miner- 
alization in the Barrambie deposit, at least under 
applicable Australian standards. However, the 
company is unable to state whether or not such 
mineralization can be economically extracted and 
accordingly is unable to state that it has “proven 
reserves’ under applicable Commission 
standards. 


In addition, in its Form 10 filed with the Commis- 
sion on August 17, 1979 and its Annual Report on 
Form 10-K filed on January 21, 1981, Ferro- 
vanadium claimed to own mineral deposits con- 
taining “inferred reserves” of 60 million tons and 
400 million tons, respectively. In addition to that 
which is set forth above, under existing Commis- 
sion disclosure policies, it is improper for 
companies to claim resources which are in the 
“inferred” category. 


Mitigating Circumstances 


Ferrovanadium has requested that the Commis- 
sion consider the following circumstances in con- 
nection with its consideration of Ferrovanadium’s 
Offer of Settlement: 


1. After being notified of the institution of these 
proceedings, Ferrovanadium retained new coun- 
sel. Counsel and Ferrovanadium’s independent 
accountants travelled to Australia for the purpose 
of assisting Ferrovanadium with respect to the 
matters which were the subject of the allegations 
contained in the Order. 


2. As a result of the foregoing, the company on 
April 8, 1981 filed with the Commission on Forms 
8 amendments to its Form 10 filed on August 17, 
1979 and its Form 10-K filed on January 21, 
1981. In addition, the company has indicated that 
it is prepared to make additional amended filings 
with the Commission as may be necessary and 
appropriate. 
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3. The company is of the opinion that the state- 
ments made regarding ‘proven reserves’ were 
consistent with standards applicable in Australia 
which do not include a requirement that the miner- 
alization can be economically extracted. 


Ill. FINDINGS 


On the basis of this Order, solely for the purpose 
of these proceedings or any other proceeding 
brought by the Commission or any of its Divisions, 
without trial or other actual litigation of the issues 
or any adjudication, and on the basis of the An- 
swer and the Offer of Settlement and without 
Ferrovanadium admitting or denying the allega- 
tions not previously admitted in its Answer and 
Offer of Interim Settlement, the Commission finds 
that: 


1. Ferrovanadium has failed to comply with 
Section 12(g) of the Exchange Act and in 
certain respects Rule 12b-—20 thereunder 
in that Ferrovanadium filed with the Com- 
mission a Form 10 registering its securities 
pursuant to Section 12(g) of the Exchange 
Act, which Form 10: 


a. stated that Ferrovanadium owned min- 
eral deposits which contained ‘“‘proven 
reserves’ of 27 million tons when 
Ferrovanadium had insufficient basis 
for such claim under applicable Com- 
mission standards; 


stated that Ferrovanadium owned min- 
eral deposits which contained 60 mil- 
lion tons of “inferred reserves” when 
Ferrovanadium had insufficient basis 
for such claim under applicable Com- 
mission standards and it is improper to 
claim such reserves under existing 
Commission disclosure policies; 


failed to fully describe all classes of 
stock being registered with the Com- 
mission although required to do so by 
Item 12; and 


included financial statements which 
failed to comply with Article 5A of Reg- 
ulation S—X and which did not include 
sufficient detail concerning deferred 
mining exploration costs and the com- 
pany’s policy regarding future amorti- 
zation of such costs. 


. Ferrovanadium has failed to comply with 
Section 13(a) of the Exchange Act and 


SEC DOCKET/801 





Rule 13a-—1, and in certain respects Rule 
12b-20 thereunder in that Ferrovanadium 
filed an Annual Report on Form 10-K for 
the fiscal year ended June 30, 1980, which 
report; 


a. stated that Ferrovanadium owned min- 
eral deposits which contained “proven 
reserves’ of 40 million tons when 
Ferrovanadium had insufficient basis 
for such claim under applicable Com- 
mission standards; 


stated that Ferrovanadium owned min- 
eral deposits which contained 400 mil- 
lion tons of “inferred reserves” when 
Ferrovanadium had insufficient basis 
for such claim under appliable Com- 
mission standards and it is improper to 
claim such reserves under existing 
Commission disclosure policies; 


failed to fully describe on the cover of 
the Form 10-K all classes of stock 
registered with the Commission; and 


included financial statements which 
failed to comply with Article 5A of Reg- 
ulation S—X; which did not include suf- 
ficient detail concerning deferred min- 
ing exploration costs and the 
company’s policy regarding future 
amortization of such costs; and which 
did not provide an auditor’s report 
which expresses an opinion as to all fi- 
nancial statements submitted. 


IV. ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement and accordingly, 


IT 1S ORDERED THAT Ferrovanadium comply 
with its undertakings to: 


1. Comply promptly and fully with Sec- 
tions 12(g) and 13(a) of the Ex- 
change Act and Rules 12b-20, 
13a-—1 and 13a—11 thereunder; 


. Use its best efforts to distribute cop- 
ies of this Order to all beneficial and 
record owners of the securities of, or 
American Depository Receipts issued 
against the securities of, Ferrovana- 
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dium who are either residents or citi- 
zens of the United States; 


. Appoint an agent for service of proc- 
ess in the United States by the Com- 
mission for Ferrovanadium; 


. Retain and maintain independent 
counsel in the United States not 
unsatisfactory to the Commission’s 
staff to advise Ferrovanadium with 
respect to its future filings made with 
the Commission and to advise the 
company with respect to compliance 
with the federal securities laws; and 


. Cause any future geologic, feasibility 
and mining studies prepared with re- 
spect to any properties in which 
Ferrovanadium has an interest, to in- 
clude findings in accordance with ap- 
plicable Commission standards. 


IT IS FURTHER ORDERED THAT: 


1. Ferrovanadium, upon becoming aware of non- 
compliance with any of its undertakings set forth in 
its Offer, shall immediately notify the Commission 
of that fact and unless the Commission otherwise 
agrees, Ferrovanadium shall disclose such non- 
compliance in a Current Report on Form 8-K with- 
in 10 days. 


2. Upon the entry of this Order, these proceedings 
are suspended, provided, however, the Commis- 
sion specifically reserves the right to reopen these 
proceedings solely to enforce this Order if 
Ferrovanadium fails to comply with its undertak- 
ings set forth in its Offer. If these proceedings are 
reopened, the only issues in such proceedings 
shall be Ferrovanadium’s failure to comply with 
such undertakings and its failure to comply with 
this Order. 


3. The suspension of the registration of the securi- 
ties of Ferrovanadium under Section 12(g) of the 
Exchange Act previously ordered shall terminate 
ten (10) days from the date of the entry of this 
Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17722/April 15, 1981 


In the Matter of Application of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”’) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1[17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Research-Cottrell, Inc. 
Common Stock, $1 Par Value (File No. 
7-5884)! 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the MSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 240.11 
Aa3-1]. The availability of last sale information for 
the subject security should contribute to pricing ef- 
ficiency and to ensuring that transactions on the 
MSE are executed at prices which are reasonably 
related to those occurring in other markets. Finally 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 19373 (March 
30, 1981). The Commission has received no com- 
ments with respect to this application. 
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the Commission has received no comments indi- 
cating that the granting of this application would 
not be consistent with the maintenance of fair and 
orderly markets and the protection of investors. 
The Commission further finds that approval of the 
MSE application will provide increased opportuni- 
ties for competition among brokers and dealers 
and among exchange markets consistent with the 
purposes of the Act and the objectives of the na- 
tional market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17723/April 15, 1981 


A notice has been issued giving interested per- 
sons until May 6, 1981 to comment on the applica- 
tion of SYSTEMS ENGINEERING LABORATO- 
RIES, INCORPORATED to withdraw its 12%2% 
Subordinated Debenbures (due 1993) from listing 
and registration on the American Stock Ex- 
change, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17724/April 15, 1981 


A notice has been issued giving interested per- 
sons until May 6, 1981 to comment on the applica- 
tions of the Midwest Stock Exchange for unlisted 
trading privileges in three stocks which are listed 
and registered on one or more other national se- 
curities exchanges and are reported in the consol- 
idated transaction reporting system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17725/April 16, 1981 


Administrative Proceeding File No. 3-6019 


In the Matter of 


BETHLEHEM STEEL CORPORATION 
Bethlehem, Pennsylvania 18016 


ORDER INSTITUTING PROCEEDINGS AND AC- 
CEPTING OFFER OF SETTLEMENT 


The Commission deems it appropriate that these 
proceedings be instituted pursuant to Section 
15(c)(4) of the Securities Exchange Act of 1934 
(“Exchange Act’)' based on allegations that Beth- 
lehem Steel Corporation (“Bethehem’’) failed, in 
material respects, to comply with provisions of 
Section 13(a) of the Exchange Act and Rules 
12b-20, 13a-1, 13a-11 and 13a-—13 thereunder 
by omitting to state, in quarterly, annual and other 
reports fited with the Commission, material infor- 
mation related to improper payments. 


In anticipation of these proceedings, Bethlehem, 
without admitting or denying that any of its reports 
are deficient, has submitted an Offer of Settlement 
which the Commission has determined to accept. 
The Offer of Settlement waives findings by the 
Commission and provides for the entry of this 
Order requiring Bethlehem to file the attached re- 
port on Form 8-K. 





Section 15(c)(4) of the Exchange Act provides, in 
part, that if the Commission finds, after notice and 
opportunity for hearing, that any person subject to 
the provisions of Section 12, 13 or subsection (d) 
of Section 15 of the Exchange Act has failed to 
comply with any provision, Rule or Regulation 
thereunder in any material respect, the Commis- 
sion may publish its findings and issue an order 
requiring such person to comply with such provi- 
sion, Rule or Regulation thereunder upon such 
terms and conditions and within such time as the 
Commission may specify in such order. 
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In view of the foregoing, the Commission deems it 
appropriate to accept the Offer of Settlement of 
Bethlehem. Accordingly, IT IS HEREBY 
ORDERED that these proceedings be and they 
hereby are instituted. IT IS FURTHER ORDERED 
that Bethlehem, pursuant to its Offer of Settle- 
ment, forthwith file said report on Form 8-K as at- 
tached hereto. 


By the issuance of this Order, and subject to Beth- 
lehem filing said report, the Commission termi- 
nates these proceedings. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17726/April 16, 1981 


A notice has been issued giving interested per- 
sons until May 7, 1981 to comment on the applica- 
tions of the Boston Stock Exchange for unlisted 
trading privileges in the ordinary shares (1 Israeli 
pound par value) of AMERICAN ISRAELI PAPER 
MILLS LTD. and the common stock ($5 par value) 
of NLT CORPORATION (TENNESSEE) which are 
listed and registered on one or more other consoli- 
dated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17727/April 16, 1981 


A notice has been issued giving interested per- 
sons until May 7, 1981 to comment on the applica- 
tion of ANTHONY INDUSTRIES, INC. to withdraw 
its common stock ($1 par value) from listing and 
registration on the American Stock Exchange, 
Inc. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17728/April 16, 1981 


A notice has been issued giving interested per- 
sons until May 7, 1981 to comment on the applica- 
tion of WARD FOODS OVERSEAS CAPITAL 
CORPORATION N.V. to withdraw its 534% Subor- 
dinated Guaranteed Debentures (due 1988) from 
listing and registration on the New York Stock Ex- 
change, Inc. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22001/April 10, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6308/April 10, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22002/April 10, 1981 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
P.O. Box 2333 
Boston, Massachusetts 02107 


(70-6583) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF COMMON STOCK PURSUANT TO DIVIDEND 
REINVESTMENT AND COMMON STOCK PUR- 
CHASE PLAN; EXCEPTION FROM COMPETI- 
TIVE BIDDING 


Eastern Utilities Associates (““EUA’’), a registered 
holding company, has filed an application- 
declaration with this Commission pursuant to Sec- 
tions 6,7,9,10, and 12 of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rules 42 and 50 
thereunder. 


Pursuant to a Commission order dated December 
6, 1979 (HCAR No. 21329), EUA was authorized 
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to issue and sell from time to time through March 
31, 1982, up to 200,000 shares of its authorized 
but unissued common stock pursuant to its Divi- 
dend Reinvestment and Common Stock Purchase 
Plan (‘Plan’). As of March 17, 1981, EUA had 
issued and sold 182,577 such shares. EUA pro- 
poses to issue, or purchase, and sell from time to 
time through June 1, 1983, the 17,243 common 
shares remaining from the 200,000 shares previ- 
ously authorized, plus a maximum of 400,000 ad- 
ditional common shares under the Plan subject to 
the same terms as previously authorized. The sale 
of 400,000 shares of common stock, $5 par value, 
at approximately $11.00 per share would generate 
proceeds of $4,400,000. If purchases are made 
with reinvested dividends, the purchase price will 
be 95% of the average of the closing sales prices 
of EUA’s common shares as reported by The Wall 
Street Journal as composite transactions during 
the last five trading days immediately preceding 
the Investment Date. Purchases made with option- 
al cash payments will be made at 100% of such 
average closing prices. The Investment Date is the 
dividend payment date for months in which a divi- 
dend is payable, and the fifteenth day of the month 
for other months. Although EUA expects that 
shares purchased under the Plan will be original 
issue shares, EUA may have some dividends and 
optional cash applied to the purchase of common 
shares in the open market. The shares are voted 
in accordance with the written instructions of the 
holders and any shares for which proper voting 
authorization is not received are not voted. The 
proceeds will be used by EUA for investments in 
its subsidiaries, for the payment of indebtedness, 
and for other corporate purposes. 


EUA requests an exception from the competitive 
bidding requirements of Rule 50 for the proposed 
common stock issuance and sale pursuant to Rule 
50(a)(5) because of the nature of the Plan. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Office of Public Reference. Any interested per- 
son wishing to comment or request a hearing 
should submit views in writing by May 4, 1981 to 
the Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549, and serve a copy 
on the applicant-declarant at the address specified 
above and proof of service (by affidavit or, in the 
case of an attorney at law, by certificate) should 
be filed with the request. Any request for a hearing 
shall identify specifically the issues of fact or law 
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that are disputed. A person who so requests will 
be notified of any hearing, if ordered, and will re- 
ceive a copy of any notices or orders issued in this 
matter. After said date the application-declaration, 
as filed or as it may be amended, may be granted 
and permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22003/April 13, 1981 


In the Matter of 


NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 


(70-6574) 


ORDER AUTHORIZING AMENDMENT OF CHAR- 
TER AND BY-LAWS TO INCREASE AUTHOR- 
IZED PREFERRED STOCK 


New England Power Company (“NEP”), a subsidi- 
ary of New England Electric System, a registered 
holding company, has filed a declaration with this 
Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(‘Act’). 


NEP has three authorized classes of preferred 
stock: 6% Cumulative Preferred Stock (‘6% 
Preferred Stock’) of which there is one series out- 
standing; Dividend Series Preferred Stock (“$100 
Par Stock”) of which there are seven series out- 
standing; and Preferred Stock-Cumulative (‘$25 
Par Stock’) of which there is one series outstand- 
ing. The $100 PAR Stock and the $25 Par Stock 
are collectively referred to as the Cumulative 
preferred Stock. The three classes of preferred 
stock have cumulative dividends and are of equal 
rank as to dividends and assets, but differ in 
various respects such as dividend rates and re- 
demption prices for each series. 
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On July 31, 1980, NEP amended its Articles of Or- 
ganization and By-Laws to increase from 
$150,000,000 to $250,000,000 the aggregate par 
value of Cumulative Preferred Stock it could issue 
without a majority vote of th shares of said stock 
then outstanding (HCAR No. 21634 (June 20, 
1980)). NEP now proposes to amend its Articles of 
Organization and By-Laws to use the same limit in 
establishing the par value of Cumulative Preferred 
Stock it can issue without a majority vote of the 
shares of stock having general voting rights. Hold- 
ers of NEP’s Common Stock and 6% Preferred 
Stock have general voting rights. NEP’s Cumula- 
tive Preferred Stock presently issued and out- 
standing has an aggregate par value of 
$101,764,000. 


As a result of recent amendments to the Massa- 
chusetts General Laws, Massachusetts electric 
companies may now have authorized but unissued 
shares. In the past, the need to secure from stock- 
holders with general voting rights approval of each 
series of preferred stock prior to issuance signifi- 
cantly increased the lead time required for these 
financings, and, thereby, reduced NEP’s flexibility 
in placing its preferred stock. To better respond to 
capital markets, NEP wishes to take advantage of 
the statutory amendments by having stockholders 
authorize additional shares of Cumulative Pre- 
ferred Stock to be available for future issuance as 
necessary. 


Proceeds from the issues of new preferred stock 
will be used to pay a portion of NEP’s construction 
program. NEP’s 1981-1985 construction program 
is estimated to total about $984 million, including 
allowance for funds used during construction. In- 
cluded in the construction program are $916 mil- 
lion for generating facilities, $59 million for trans- 
mission lines and substations, and $9 million for 
other facilities. 


NEP’s Articles of Organization and By-Laws will 
be amended to provide that the company may not 
issue any series of Dividend Series Preferred 
Stock or Preferred Stock-Cumulative, without a 
majority vote of stock generally entitled to vote, if 
after such issue the aggregate outstanding par 
value of all issues of Dividend Series Preferred 
Stock and Preferred Stock-Cumulative would ex- 
ceed $250 million. The Articles of Organization will 
be amended to increase the authorized number of 
shares of Dividend Series Preferred Stock from 
780,140 to 2,262,500, or an increase of 1,482,360, 
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and to increase the number of shares authorized 
of Preferred Stock-Cumulative from 1,000,000 to 
6,879,440, or an increase of 5,879,440. (As 
50,000 previously authorized shares have been 
retired, the company could issue 5,929,440 addi- 
tional shares of Preferred Stock-Cumulative.) This 
will permit the Board of Directors to issue either 
Dividend Series Preferred Stock or Preferred 
Stock-Cumulative, or both, up to the $250 million 
maximum, as the market may demand. 


NEP intends to submit the proposed amendments 
of its Articles of Organization and By-Laws to its 
stockholders at the Special in lieu of Annual Meet- 
ing to be held on April 15, 1981. The increase in 
the number of authorized shares of capital stock 
will require a vote of the majority of the Common 
Stock and 6% Preferred Stock voting together as a 
single class. The related amendments to the Arti- 
cles of Organization and By-Laws will require a 
two-thirds vote of the Common Stock and 6% 
Preferred Stock voting together as a single class. 
It is anticipated that NEES, which owns all of the 
Common Stock, will vote in favor of each of the 
proposals, thereby assuring the necessary vote in 
each case. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. The fees and expenses 
to be incurred in connection with the proposed 
transactions are estimated at $4,125. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21963), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


iT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


Volume 22, No. 9, April 28, 1981 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22004/April 13, 1981 
In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


(70-6561) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK PURSUANT TO A DIVI- 
DEND REINVESTMENT AND STOCK PUR- 
CHASE PLAN; AMENDMENT OF PLAN TO IN- 
CLUDE EMPLOYEE PARTICIPATION 


Middle South Utilities, Inc. (“Middle South”), a reg- 


istered holding company, has filed a declaration, 
and amendments thereto, with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utili- 
ty Holding Company Act of 1935 (‘Act’) and Rule 
50(a)(5) thereunder. 


By orders dated May 20, 1976, April 3, 1978, April 
4, 1979 and May 12, 1980 (HCAR Nos. 19538, 
20480, 20993 and 21566) Middle South was au- 
thorized to issue and sell from time to time through 
June 30, 1981, a maximum of 4,500,000 shares of 
its authorized but unissued common stock, $5 par 
value, pursuant to a Dividend Reinvestment and 
Stock Purchase Plan (“Plan”). Middle South has 
issued and sold 3,448,273 of the 4,500,000 so au- 
thorized and expects to sell the balance in the 
near future. 


Middle South now proposes to issue and sell an 
additional authorized but unissued 8,000,000 
shares of common stock (“Additional Common 
Stock”) under the terms of the Plan. These addi- 
tional shares should be sufficient to provide for the 
requirements of the Plan through December 31, 
1982. Middle South intends to apply the proceeds 
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from the sale of the Additional Common Stock, to- 
gether with other available cash to finance its busi- 
ness, including the payment of short-term bank 
debt outstanding from time to time. 


Middle South also proposes to amend the Plan to 
permit employees of Middle South and its subsidi- 
aries who are beneficial owners of Common Stock 
of Middle South through participation in the Em- 
ployee Stock Ownership Plan of Middle South Util- 
ities, Inc. and Subsidiaries and/or the Middle 
South Utilities System Savings Plan to participate 
in the Plan. These employees would join the Plan 
by making an initial cash payment. Thereafter, 
they would have cash dividends on shares in their 
Plan account, as well as any optional cash pay- 
ments, invested in the purchase of additional 
shares of Common Stock of Middle South. 


Middle South requests an exception from the com- 
petitive bidding requirements of Rule 50 pursuant 
to subparagraph (a)(5) for the issue and sale of 
the common stock pursuant to the Plan. 


commission and no federal commission, 
n this Commission, has jurisdiction over 
— transaction. 


The fees, commissions and expenses to be 
incurred in connection with the proposed transac- 
tion in the first year are estimated to be $340,000 
includi sing $230,000 for bank fees and service 
, $25,000 for listing fees of stock ex- 
ges, $25,000 for printing and engraving 

and $20,000 for legal fees. 


notice of the filing of said declaration has 
een ewer in the manner prescribed in Rule 23 
ulgated under the Act (HCAR No. 21964) and 

ing has been requested of or ordered by 
Commission. Upon the basis of the facts in the 

}, it is hereby found that the applicable 
dards of the Act and the rules thereunder are 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, be, and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22005/April 14, 1981 


In the Matter of 


NORTHEAST UTILITIES 

WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

West Springfield, Massachusetts 


THE CONNECTICUT LIGHT & POWER 
COMPANY 

THE HARTFORD ELECTRIC LIGHT COMPANY 
NORTHEAST NUCLEAR ENERGY COMPANY 
Berlin, Connecticut 


HOLYOKE WATER POWER COMPANY 
Holyoke, Massachusetts 


(70-6465) 


ORDER AUTHORIZING AN INCREASE IN 
AMOUNT OF SHORT-TERM BORROWING AU- 
THORIZATION FOR CERTAIN SUBSIDIARIES 
AND AUTHORIZING HOLDING COMPANY TO 
MAKE ADVANCES OR CAPITAL CONTRIBU- 
TIONS TO SUBSIDIARY 


Northeast Utilities (“NU”), a registered holding 
company, and five of its wholly-owned subsidiary 
companies, The Connecticut Light & Power Com- 
pany (“CL&P”), The Hartford Electric Light Com- 
pany (“HELCO”), Western Massachusetts Electric 
Company (‘‘WMECO’’), Holyoke Water Power 
Company (“HWP”) and Northeast Nuclear Energy 
Company (‘“NNECO’”), have filed post-effective 
amendments to an application-declaration previ- 
ously filed with this Commission pursuant to Sec- 
tions 6(a), 7 and 12(b) of the Public Utility Holding 
Company Act of 1935 (‘Act’), and Rules 45 and 
50 thereunder. 
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By orders dated July 1, 1980 (HCAR No. 21647), 
August 21, 1980 (HCAR No. 21684) and February 
3, 1981 (HCAR No. 21905) in this matter, the 
applicants-declarants were authorized to issue 
notes to banks and, with the exception of HWP 
and NNECO, commercial paper to a dealer in 
commercial paper from time to time through June 
30, 1981. In addition, CL&P, HELCO and WMECO 
were authorized to enter into a multibank revolving 
credit and term loan agreement under the terms of 
which the three companies can borrow up to an 
aggregate of $140,000,000. The aggregate 
amount of all such notes at any time outstanding, 
whether issued to banks (‘Bank Notes’) or to a 
dealer in commercial paper (“Commercial Paper’) 
or to banks under the revolving credit/term loan 
agreement (‘Revolving Credit/Term Notes’) may 
not exceed $55,000,000 in the case of NU, 
$210,000,000 in the case of CL&P, $100,000,000 
in the case of HELCO, $55,000,000 in the case of 
WMECO, $8,000,000 in the case of HWP and 
$40,000,000 in the case of NNECO. Furthermore, 
NU was authorized to use the proceeds of its 
sales of Bank Notes and Commercial Paper to 
make capital contributions to CL&P, WMECO and 
NNECO and to make open account advances to 
NNECO and The Quinnehtuk Company, a non- 
utility subsidiary of NU. 


It is now proposed that the maximum borrowing 
limits of WMECO and HELCO be increased to 
$85,000,000 and $140,000,000 respectively and 
that NU be permitted to make capital contributions 
or open account advances to HWP in an amount 
to aggregate not more than $6,000,000. 


The Bank Notes will each be dated the date of 
issue, will have maximum maturity dates of nine 
months with right of renewal, will bear interest at 
the prime rate or at the prime rate plus a fraction 
thereof, will be issued no later than June 30, 1981, 
and will be subject to prepayment at any time at 
the applicant's option without premium. 


With respect to the issuance of Bank Notes, the 
applicants have credit lines with a number of 
banks subject in some cases to commitment fees 
and/or compensating balance requirements. The 
effective cost of borrowings under such credit 
lines, based on a prime rate of 18%, ranges from 
19.08% to 23.04%. The bank credit lines expire at 
various times in 1981 and their continued avail- 
ability is subject to continuing review by the banks 
involved. Bank credit lines of the applicants may 
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be changed and additional lines may be obtained 
from other banks. The terms of the commercial 


paper will remain as described in the order of July 
1, 1980. 


As of January 31, 1981, and February 27, 1981, 
short-term borrowings of WMECO amounted to 
$27,525,000 and $48,450,000, respectively. As of 
those same dates, the short-term borrowings of 
HELCO amounted to $80,575,000 and 
$87,000,000 respectively. It is stated that WMECO 
and HELCO have experienced an unexpected, 
rapid increase in their short-term borrowings in re- 
cent months, associated primarily with the cost of 
replacement fossil fuel during a lengthy extension 
of a Millstone Unit No. 1 refueling outage so that 
plant repairs could be effected. The Northeast Util- 
ities System deferred fuel cost balance amounted 
to approximately $114 million through January 
1981, of which $32 million and $22 million were 
HELCO’s and WMECO’s shares, respectively. 


These balances have continued to increase during 
the Millstone Unit No. 1 outage, which is presently 
scheduled to end on March 30, 1981. Largely be- 
cause of the costs and expenses associated with 
the Millstone Unit No. 1 outage, HELCO’s and 
WMECO’s borrowings are expected to increase 
further during March of this year by approximately 


$36 million and $12 million, respectively. HELCO 
estimates that its short-term borrowings will 
amount to approximately $73 million as of March 
31, 1981, after giving effect to the repayment of 
$50,000,000 of short-term borrowings during 
March with the proceeds of a $50,000,000 se- 
cured term loan (File No. 70-6546). WMECO esti- 
mates that its short-term borrowings will amount to 
approximately $50,000,000 as of March 31, 1981, 
after giving effect to the unexpected repayment of 
$10,000,000 of short-term borrowings during 
March with the proceeds of an increase of 
$10,000,000 in term loans (File No. 70-6571). 
Without the term loans mentioned above, 
HELCO’s and WMECO’s estimated short-term 
borrowings, as of March 31, 1981, would be 
$123,000,000 and $60,000,000, respectively, ex- 
ceeding the limits currently established by the 
Commission. 


Due to the term loans, and assuming that Mill- 
stone Unit No. 1 is returned to service on March 
30, 1981, and that there are no further lengthly 
unscheduled nuclear outages before June 30, 
1981, HELCO and WMECO do not anticipate ex- 
ceeding current Commission short-term debt limits 
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before June 30, 1981, when new limits would be- 
come effective. However, the return of Millstone 
Unit No. 1 to service has already been delayed 
considerably and there can be no assurance that it 
will meet the current March 30, 1981, schedule or 
that further lengthy unscheduled nuclear outages 
can be avoided prior to June 30, 1981. Experience 
with the current Millstone Unit No. 1 outage and 
the dramatic effect which this extended outage 
has had on borrowing requirements demonstrates 
that additional flexibility in the short-term debt 
limits of HELCO and WMECO is necessary to ena- 
ble the utilities to operate during lengthy unsched- 
uled nuclear outages. 


For similar reasons, NU will be required to make 
previously unanticipated capital contributions or 
open account advances to HWP through June 30, 
1981. 


The capital contributions or open account ad- 
vances will be used to defray in part the operating 
costs of HWP and the cost of converting HWP’s 
oil-burning Mount Tom Unit to coal. It is stated that 
operating expenses of HWP have increased signif- 
icantly in the past few months due primarily to the 
increased cost of fuel oil and lengthy extension of 
a Millstone Unit No. 1 refueling outage so that 
plant repairs could be effected. Due to the Mill- 
stone No. 1 refueling outage, HWP has had to op- 
erate its Mount Tom Unit at or near capacity to 
produce additional power for the System. Thus, 
HWP’s oil consumption has increased, aggrava- 
ting the adverse effect of rising fuel prices. The 
time lag between payment for fuel oil, which pay- 
ment is made within 10 days after delivery, and 
collection of accounts receivable has intensified 
the adverse effect on HWP’s financial situation. 


The cost of conversion of HWP’s oil-burning 
Mount Tom Unit to coal is estimated to be approxi- 
mately $35,000,000, which cost is to be incurred 
during the period 1981 through 1984. Approxi- 
mately $7,750,000 of this expense will be incurred 
in 1981. 


HWP experienced a loss of $154,000 for the year 
ended December 31, 1980, and in light of the fac- 
tors described above, it now appears likely that, 
contrary to earlier financial projections, HWP will 
not generate enough income in 1981 to meet 
these increased fuel costs and coal conversion ex- 
penses. To enable HWP to meet those fuel costs 
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and coal conversion expenses to be incurred over 
the next four months, NU anticipates making up to 
$6,000,000 of capital contributions or open ac- 
count advances, without interest, available to 
HWP. 


It is stated that no special or separable fees, com- 
missions or expenses will be incurred in connec- 
tion with the proposed transactions. No state or 
federal regulatory authority, other than this Com- 
mission, has jurisdiction over the proposed trans- 
actions. 


Due notice of the filing of said post-effective 
amendments to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR Nos. 21959 
and 21969), and no hearing has been requested of 
or ordered by the Commission. Upon the basis of 
the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules 
thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder with respect to the proposed transac- 
tions is extended so as to allow filing on a quarter- 
ly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22006/April 14, 1981 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 


(70-6565) 


ORDER AUTHORIZING AMENDMENT OF DEC- 
LARATION OF TRUST TO INCREASE THE AU- 
THORIZED SHARES OF COMMON STOCK 


Eastern Utilities Associates (“EUA’”), a registered 
holding company, has filed a declaration with this 
Commission pursuant to Sections 6(a), 7, and 
12(e) of the Public Utility Holding Company Act of 
1935 (‘Act’) and Rule 62 promulgated thereunder. 


EUA proposes to amend its Declaration of Trust to 
increase the maximum number of common shares 
of $5 par value issuable by the Trustees for cash, 
property, or services without further authorization 
by the shareholders from 7,000,000 to 9,000,000. 
The proposal will be submitted to EUA’s common 
shareholders at its annual meeting to be held on 
April 21, 1981. The favorable vote of the holders of 
at least a majority of the common shares of EUA 
outstanding and entitled to vote will be required for 
the proposed increase of the authorized number of 
common shares. 


The EUA System is committed to a substantial 
construction program over the next several years, 
most of which must be financed externally through 
the sales of additional common shares, preferred 
stock, and first mortgage bonds. System construc- 
tion requirements (net of Allowance for Funds 
Used During Construction) are currently estimated 
at $38.9 million, $32.5 million, $28.1 million, and 
$25.3 million for the years 1981, 1982, 1983, and 
1984, respectively. It is expected that during this 
period internally-generated funds will only provide 
$36.1 million, or approximately 29% of the con- 
struction requirements. In addition to the construc- 
tion requirements, the system started 1981 with 
$31.5 million of short-term debt which must be 
funded through the sale of permanent securities; 
and, during the period through 1984, the system 
must also meet maturities and sinking fund re- 
quirements of approximately $26.3 million. 
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In connection with its annual meeting to be held on 
April 31, 1981, EUA has been authorized to solicit 
proxies seeking the affirmative vote of sharehold- 
ers with respect to the above-described amend- 
ment to the Declaration of Trust. 


No state or federal commission, other than this 
Commission, has jurisdiction over the transac- 
tions. The fees and expenses to be incurred in 
connection with the transactions are estimated at 
$6,000. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21958), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22007/April 15, 1981 

In the Matter of 

THE COLUMBIA GAS SYSTEM, INC. 

20 Montchanin Road 

Wilmington, Delaware 19807 

(70-6506) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF DEBENTURES AT COMPETITIVE BIDDING 
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TRUST INDENTURE ACT OF 1939 
Release No. 625/April 13, 1981 


In the Matter of 


ITO-YOKADO CO., LTD. 
(Kabushiki Kaisha lIto-Yokado) 


File No. 22—11033 
Application Pursuant to Section 310 (b)(I)(ii) 


The Securities and Exchange Commission has 
issued a Notice giving interested persons until 
May 4, 1981 to request hearing on an application 
by Ito-Yokado Co., Ltd., pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 (the 
“Act’) declaring that the trusteeships of The Bank 
of Tokyo Trust Company under (1) three existing 
indentures qualified under the Act, (2) an existing 
English Trust Deed that is not qualified under the 
Act, and (3) a proposed second English Trust 
Deed that is not qualified under the Act, are not so 
likely to involve a material conflict of interest as to 
make it necessary in the public interest or for the 
protection of investors to disqualify The Bank of 
Tokyo Trust Company from acting as trustee 
under the qualified indentures. 





TRUST INDENTURE ACT OF 1939 
Release No. 626/April 14, 1981 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 


File No. 22-—10971 


The Securities and Exchange Commission has 
issued an order on an application by Jersey Cen- 
tral Power & Light Company (“JCP&L’’) to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 
declaring that the trusteeship of J. Henry Schroder 
Bank & Trust Company under two indentures of 
JCP&L is not so likely to involve a material conflict 
of interest as to make it necessary to disqualify J. 
Henry Schroder Bank & Trust Company from act- 
ing as trustee under either of these indentures. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11728/April 10, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6308/April 10, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11729/April 10, 1981 


In the Matter of 


INDEPENDENCE FUND, INC. 
99 High Street 
Boston, Massachusetts 02110 


(811-1335) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Independence 
Fund, Inc. (‘Applicant’), formerly a Massachusetts 
corporation, which is registered under the Invest- 
ment Company Act of 1940 (‘‘Act’) as an open- 
end, diversified, management investment compa- 
ny, filed an application on March 13, 1981, for an 
order of the Commission pursuant to Section 8(f) 
of the Act, declaring that Applicant has ceased to 
be an investment company. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


According to the application, pursuant to an 
Agreement and Plan of Reorganization between 
Applicant and Keystone Custodian Funds, Inc., as 
Trustee of Keystone Custodian Fund, Series K-2 
(““K-2”), all of the assets of Applicant were 
transferred to K-2 on December 23, 1980, in ex- 
change for the assumption by K-2 of all of the lia- 
bilities of Applicant and the issuance of a number 
of shares of beneficial interest of K-2 equal to the 
net asset value of the assets of Applicant (after 
deducting its liabilities). Applicant caused these 
shares to be distributed to its stockholders of rec- 
ord as of December 23, 1980, in complete liquida- 
tion of Applicant. Applicant states that on Janu- 
ary 22, 1981, it filed Articles of Dissolution with the 
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Secretary of State of the Commonwealth of 
Massachusetts and has subsequently dissolved. 


Applicant represents that on March 20, 1980, the 
board of directors of Applicant unanimously ap- 
proved the proposed reorganization of Applicant 
with K-2 and recommended its approval to the 
stockholders of Applicant. Applicant states that the 
reorganization was approved by the stockholders 
of Applicant on November 19, 1980. Applicant also 
states that Applicant and K-2 filed an application 
with the Commission on March 11, 1980, and an 
amendment thereto on June 2, 1980, requesting 
an exemption from Section 17(a) of the Act pursu- 
ant to Section 17(b) thereof to the extent necessa- 
ry to permit K-2 to acquire all of the assets of Ap- 
plicant. An order granting the exemption was 
issued on July 3, 1980 (Investment Company Act 
Release No. 11245). 


Applicant represents that it currently has no assets 
and that all of its liabilities have been assumed by 
K-2. Applicant also represents that it is not now 
engaged, nor does it propose to engage, in any 
business activities other than those necessary for 
the winding up of its affairs. Applicant states that it 
is not a party to any litigation or administrative pro- 
ceeding, that it has no existing stockholders and 
that it has not, within the last 18 months, 
transferred any of its assets to a separate trust, 
the beneficiaries of which were or are stockhold- 
ers of Applicant. 


Section 8(f) of the Act provides, in part, that when 
the Commission upon application finds that a reg- 
istered investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the reg- 
istration of such company shall cease to be in ef- 
fect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 5, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
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upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11730/April 10, 1981 


In the Matter of 


NEW WORLD FUND, INC. 
4680 Wilshire Bivd. 
Los Angeles, CA 90010 


(811-1199) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 8(f) OF THE ACT FOR AN 
ORDER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that New World 
Fund, Inc. (“Applicant”), a California corporation 
which is registered under the Investment Compa- 
ny Act of 1940 (‘Act’) as a diversified, open-end, 
management investment company, filed an appli- 
cation on March 4, 1981, for an order of the Com- 
mission, pursuant to Section 8(f) of the Act. All in- 
terested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


SEC DOCKET/815 





Applicant states that on February 21, 1963, it reg- 
istered under the Act and filed a registration state- 
ment pursuant to the Securities Act of 1933. Appli- 
cant further states that the initial public offering of 
its shares commenced on December 24, 1963, 
after the registration statement was declared ef- 
fective. 


According to the application, pursuant to an 
Agreement and Plan of Reorganization and Liqui- 
dation dated September 22, 1980, (‘““Agreement’) 
by and between Applicant and The Investment 
Company of America (“ICA”), Applicant agreed to 
exchange substantially all of its assets for ICA 
stock. Under the Agreement, portfolio securities 
and other assets of Applicant were transferred on 
January 23, 1981, to ICA in exchange for 
1,056,755.551 shares of ICA stock which, in the 
aggregate had a net asset value equal to the net 
value of the assets transferred. No brokerage 
commissions were paid in connection with this 
transfer. Applicant states that on January 23, 
1981, it caused the shares of the ICA stock re- 
ceived by Applicant to be transferred pro rata to 
shareholder accounts for Applicant's sharehold- 
ers. 


The application states that the sale of Applicant’s 
assets and the transactions contemplated by the 
Agreement, including the liquidation of Applicant, 
were approved by the board of directors of Appli- 
cant on September 22, 1980, and December 30, 
1980, and that a majority of the outstanding 
shares of Applicant were voted in favor of the pro- 
posal to approve the transaction with ICA and the 
liquidation and dissolution of Applicant as contem- 
plated by the Agreement, at the annual meeting of 
shareholders on December 30, 1980. 


Applicant states that at the close of the transaction 
with ICA, Applicant retained approximately 
$69,009.41 in cash for the purposes of satisfying 
certain obligations of Applicant, including a de- 
clared but unpaid dividend and certain outstanding 
debts of Applicant, and that as of the date of the 
application, all of that amount had been disbursed. 
Applicant also states that it is not now engaged 
and does not propose to engage in any business 
activities other than those necessary for the 
winding-up of its affairs, that it has no security- 
holders, that it is not a party to any litigation or 
administrative proceeding, and that it has not, 
within the last 18 months, transferred any of its 
assets to a separate trust, the beneficiaries of 
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which were or are its securityholders. Finally, Ap- 
plicant states that it will file a Certificate of Elec- 
tion to Wind-up and Dissolve as required by the 
laws of California and will send the required notice 
of such election to its shareholders, creditors and 
claimants. A majority of the directors of Applicant 
will then file a Certificate of Winding-Up and Dis- 
solution with the State of California stating that 
Applicant is dissolved. 


Section 8(f) of the Act provides, in part, that when 
the Commission, upon application, finds that a 
registered investment company has ceased to be 
an investment company, it shall so declare by 
order and, upon the taking effect of such order, the 
registration of such company under the Act shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 5, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 


hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11731/April 10, 1981 


In the Matter of 


MASSACHUSETTS FUND FOR INCOME 
99 High Street 


Boston, Massachusetts 02110 


(811-2425) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Massachusetts 
Fund for Income (‘Applicant’), a Massachusetts 
business trust which is registered under the In- 
vestment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified, management investment 
company, filed an application on March 9, 1981, 
for a Commission order pursuant to Section 8(f) of 
the Act, declaring that Applicant has ceased to be 
an investment company. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that pursuant to an Agreement 
and Plan of Reorganization between Applicant and 
Keystone Custodian Funds, Inc., as Trustee of 
Keystone Custodian Fund, Series B-2 (“B-2”), all 
of the assets of Applicant were transferred to B-2 
on October 24, 1980, in exchange for the assump- 
tion by B-2 of all of the liabilities of Applicant and 
the issuance of a number of shares of beneficial 
interest of B—2 equal to the net asset value of the 
assets of Applicant (after deducting its liabilities). 
Applicant states that it caused these shares to be 
distributed to its shareholders of record as of Oc- 
tober 24, 1980, and undertakes to dissolve as 
promptly as practicable. 


Applicant represents that on March 20, 1980, the 
trustees of Applicant unanimously approved the 
proposed reorganization of Applicant with B-2 and 
recommended its approval to the shareholders of 
Applicant. Applicant states that the reorganization 
was approved by the shareholders of Applicant on 
October 1, 1980. Applicant also states that Appli- 
cant and B-2 filed an application with the Com- 
mission on March 11, 1980, and an amendment 
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thereto on June 2, 1980, requesting an exemption 
from Section 17(a) of the Act pursuant to Section 
17(b) thereof to the extent necessary to permit 
B-2 to acquire all of the assets of Applicant. An 
order granting the exemption was issued on 
July 3, 1980 (Investment Company Act Release 
No. 11247). 


Applicant represents that it currently has no assets 
and that all of its liabilities have been assumed by 
B-2. Applicant also represents that it is not now 
engaged, nor does it propose to engage, in any 
business activities other than those necessary for 
the winding up of its affairs. Applicant states that it 
is not a party to any litigation or administrative pro- 
ceeding, that it has no existing shareholders and 
that it has not, within the last 18 months, 
transferred any of its assets to a separate trust, 
the beneficiaries of which were or are sharehold- 
ers of Applicant. 


Section 8(f) of the Act provides, in part, that when 
the Commission upon application finds that a reg- 
istered investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the reg- 
istration of such company shall cease to be in ef- 
fect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 5, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
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issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11732/April 13, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6309/April 13, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11733/April 14, 1981 


In the Matter of 


INTERCAPITAL DIVIDEND GROWTH 
SECURITIES INC. 

INTERCAPITAL HIGH YIELD SECURITIES 
INC. 

INTERCAPITAL INDUSTRY-VALUED 
SECURITIES INC. 

INTERCAPITAL TAX-EXEMPT SECURITIES 
INC. 

INTERCAPITAL LIQUID ASSET FUND INC. 

INTERCAPITAL NATURAL RESOURCE 
DEVELOPMENT SECURITIES INC. 

INTERCAPITAL TAX-FREE DAILY INCOME 
FUND INC. 

New York, New York 10048 


and 

DEAN WITTER REYNOLDS 
130 Liberty Street 

New York, New York 10006 


(812-4824) 


ORDER PURSUANT TO SECTION 11(a) OF THE 
ACT PERMITTING CERTAIN OFFERS OF EX- 
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CHANGE AND PURSUANT TO SECTION 6(c) OF 
THE ACT EXEMPTING APPLICANTS FROM THE 
PROVISIONS OF SECTION 22(d) OF THE ACT 
IN CONNECTION WITH SUCH EXCHANGES 


InterCapital Dividend Growth Securities, Inc., 
InterCapital High Yield Securities Inc., InterCapital 
Industry-Valued Securities Inc., InterCapital Tax- 
Exempt Securities Inc., InterCapital Liquid Asset 
Fund Inc., InterCapital Natural Resource Develop- 
ment Securities Inc., and InterCapital Tax-Free 
Daily Income Fund Inc. (the ‘“Funds”), all regis- 
tered under the Investment Company Act of 1940 
(‘Act’) as open-end, diversified management in- 
vestment companies, and Dean Witter Reynolds 
Inc. (“Dean Witter’) (collectively, with the Funds, 
“Applicants’’) filed an application on February 18, 
1981, for an order of the Commission pursuant to 
Section 11(a) of the Act approving certain pro- 
posed offers of exchange of shares among the 
Funds on a basis other than their relative net asset 
values and pursuant to Section 6(c) of the Act ex- 
empting Applicants from the provisions of Section 
22(d) of the Act in connection with such ex- 
changes. 


On March 19, 1981, a notice (Investment Compa- 
ny Act Release No. 11691) was issued of the filing 


of said application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and purposes fairly intended 
by the policy and provisions of the Act. According- 
ly, 


IT IS ORDERED, pursuant to Section 11(a) of the 
Act that the terms of the proposed exchange offer 
be, and hereby are, approved, effective forthwith; 
and 


IT 1S FURTHER ORDERED, pursuant to Section 
6(c) of the Act, that the application for exemption 
from Section 22(d) of the Act, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11734/April 14, 1981 


In the Matter of 


MUTUAL OF OMAHA CASH RESERVE FUND, 
INC. 

3102 Farnam Street 

Omaha, Nebraska 68131 


(812-4672) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


Mutual of Omaha Cash Reserve Fund, Inc. (‘‘Ap- 
plicant’), registered under the Investment Compa- 
ny Act of 1940 (‘Act’) as an open-end, diversified, 
management investment company, filed an appli- 
cation on April 28, 1980, and an amendment 
thereto on March 9, 1981, requesting an order, 
pursuant to Section 6(c) of the Act, exempting Ap- 
plicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a—4 and 22c-1 thereunder to 
the extent necessary to permit Applicant to value 
its portfolio securities using the amortized cost 
method of valuation. 


On March 18, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11690) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
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with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith, subject to the following conditions 
agreed to by Applicant: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
the board of directors of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors of the Applicant shall be the 
following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reason- 
able in light of current market conditions to deter- 
mine the extent of deviation, if any, of the net 
asset value per share as determined by using 
available market quotations from the $1.00 amor- 
tized cost price per share, and the maintenance of 
records of such review." 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1% of 1 
percent, a requirement that the board of directors 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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will promptly consider what action, if any, should 
be initiated by it. 


(c) Where the board of directors believes the ex- 
tent of any deviation from the $1.00 amortized cost 
price per share may result in material dilution or 
other unfair results to investors or existing share- 
holders, it shall take such action as it deems ap- 
propriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair re- 
sults, which may include: redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten the 
average maturity of portfolio instruments; with- 
holding dividends; or utilizing a net asset value per 
share as determined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
directors’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 
the board of directors’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act as if such docu- 
ments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reason- 
ably practicable. 
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5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direc- 
tors. 


6. Applicant-will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11735/April 14, 1981 


In the Matter of 


LLOYDS BANK INTERNATIONAL LIMITED 
% Townsend J. Knight, Esq. 

Curtis, Mallet-Prevost, Colt & Mosle 

100 Wall Street 

New York, New York 10005 


(812-4838) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING THE APPLICANT FROM ALL 
PROVISIONS OF THE ACT. 


NOTICE IS HEREBY GIVEN that Lloyds Bank In- 
ternational Limited (‘Applicant’) filed an applica- 
tion on March 10, 1981, and amendments thereto 
on March 30, 1981, and April 13, 1981 for an order 
of the Commission pursuant to Section 6(c) of the 
Investment Company Act of 1940 (‘‘Act’’) ex- 
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empting Applicant from all the provisions of the 
Act. All interested persons are referred to the ap- 
plication on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that it is a company incorporated 
in the United Kingdom whose registered office is 
located at 40-66 Queen Victoria Street, London, 
England. Applicant is a wholly-owned subsidiary of 
Lloyds Bank Limited (‘‘Lloyds’’) the fourth largest 
banking organization in the United Kingdom and 
the thirty-seventh largest in the world by assets at 
December 31, 1979. Lloyds and Applicant engage 
in a wide range of banking and related financial 
services through more than 2,350 offices in the 
United Kingdom and in over 40 countries world- 
wide. Lloyds, through a wholly-owned subsidiary, 
Lloyds First Western Corporation, a Delaware cor- 
poration (‘Lloyds First’), owns a United States 
subsidiary bank, Lloyds Bank California (“LBC”), 
the ninth largest bank in California. Through the 
indirect ownership of LBC, Lloyds has been re- 
quired to register as a bank holding company 
under the Bank Holding Company Act of 1956, as 
amended. 


According to the application, Applicant is principal- 


ly engaged in retail and wholesale banking activi- 
ties. At September 30, 1980, Applicant had total 
assets of approximately $17.8 billion, of which ap- 
proximately $16.5 billion consisted of loans and 
overdrafts and placings with banks, and total liabil- 
ities and capital of $17.8 billion of which $16.6 bil- 
lion consisted of deposits. 


Applicant states that as a recognized bank for the 
purposes of the Banking Act of 1979, it is subject 
to extensive regulation and supervision under the 
provisions of that Act by the Bank of England. Ac- 
cording to the application of the Bank of England 
is broadly empowered to request information from 
and make recommendations to banks, and to 
issue directives requiring compliance with such re- 
quests or recommendations. According to Appli- 
cant all United Kingdom banks are required to 
maintain reserves in defined form. The Bank of 
England, as the central bank, also supervises for- 
eign exchange activities and the foreign currency 
liquidity of United Kingdom banks. In the United 
States Applicant maintains bank branches in New 
York, Chicago, and Pittsburgh, and Lloyds (as 
noted above) indirectly owns a state-chartered 
bank in California. These entities are licensed by 
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state banking authorities under the banking laws 
of the states in which they are located; they are 
examined by such state banking authorities, and 
they must observe the banking regulations of such 
states. 


As a foreign bank having branches in the United 
States, Applicant states that it is also subject, pur- 
suant to the International Banking Act of 1978 
(“IBA”), to most of the provisions of the United 
States Bank Holding Company, Act, including the 
filing of annual reports regarding its operations, 
and to the regulation of the Federal Reserve 
Board. The principal effect of the applicable provi- 
sions of the IBA is to restrict the United States 
nonbanking activities of a foreign bank with a 
branch or agency to generally the same activities 
as those which may be performed by domestic 
bank holding companies. 


Applicant proposes to issue and sell unsecured, 
prime quality commercial paper notes (‘notes’) in 
minimum denominations of $100,000 or more to 
institutional investors and other comparable pur- 
chasers in the United States who normally pur- 
chase commercial paper. The notes are intended 
to be of prime quality and of the type eligible for 
discounting by a Federal Reserve Bank. The notes 
will not be offered for sale to the general public, 
and will mature not more than nine months from 
the date of issuance with no provision for exten- 
sion, renewal, or automatic roll-over at the option 
of either the holders or Applicant. Applicant repre- 
sents that it anticipates that during the first year it 
will not have outstanding in the United States 
notes in excess of an aggregate principal amount 
of $275 million at any one time. 


The application states that the notes will rank pari 
passu among themselves and equally with other 
unsecured indebtedness (including deposit liabili- 
ties) of Applicant and ahead of its share capital. 
Applicant plans to sell the notes without registra- 
tion under the Securities Act of 1933 (‘Securities 
Act’), in reliance upon an opinion of its United 
States counsel that the offering will qualify for the 
exemption from the registration requirements of 
the Securities Act provided for certain short-term 
commercial paper by Section 3(a)(3) thereof. Ap- 
plicant will not issue its notes until it has received 
such an opinion. Applicant does not request Com- 
mission review or approval of such opinion letter 
and the Commission expresses no opinion as to 
the availability of any such exemption. Applicant 
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further represents that the proposed issue of notes 
and any future issue of debt securities in the 
United States shall have received, prior to issu- 
ance, one of the three highest investment grade 
ratings from at least one nationally recognized sta- 
tistical rating organization, and that its United 
States counsel shall have certified that such rating 
has been received. 


Applicant undertakes to ensure that each offeree 
who has indicated an interest in the notes, prior to 
any sale of notes to such offeree, will be provided 
with a memorandum describing Applicant's busi- 
ness and containing Applicant’s most recent pub- 
licly available annual audited financial statements 
which will include a five year financial summary, 
consolidated profit and loss account, consolidated 
balance sheet and parent only balance sheet, and 
Applicant’s most recent publicly available 
unaudited semi-annual financial statements which 
will include a consolidated profit and loss state- 
ment. Such memorandum will describe the materi- 
al differences between United Kingdom account- 
ing principles applicable to United Kingdom banks 
and “generally accepted accounting principles” 
applicable to United States commercial banks. Ap- 
plicant represents that such memoranda will be at 
least as comprehensive as those customarily used 
in offering commercial paper in the United States 
and that they will be updated periodically to reflect 
material changes in Applicant's business and fi- 
nancial condition. Applicant consents to having 
any order granting the relief requested under Sec- 
tion 6(c) of the Act expressly conditioned upon Ap- 
plicant’s compliance with all of its undertakings re- 
garding disclosure comments. Applicant 
represents that any future offering of its debt secu- 
rities in the United States will be made on the 
basis of disclosure documents at least as cormpre- 
hensive in their description of Applicant, its busi- 
ness and its financial statements as those used in 
the presently proposed offering. In no event will 
such disclosure documents be less comprehen- 
sive than is customary for United States offerings 
of similar debt securities. Applicant undertakes to 
ensure that such disclosure documents will be pro- 
vided to each offeree who has indicated an inter- 
est in the securities then being offered by Appli- 
cant, prior to any sale of such securities to such 
offeree. In case of a public offering of long term 
debt securities in the United States Applicant will, 
prior to offering such securities, file a registration 
statement under the Securities Act with the Com- 
mission and will not sell such securities until that 
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registration statement has been declared effective 
by the Commission. Applicant will not offer equity 
securities for sale in the United States without fur- 
ther order of the Commission pursuant to Section 
6(c) of the Act. 


Applicant represents that it will appoint an agent to 
accept service of process in any action based on 
the notes and instituted in any state or federal 
court by the holder of any of its notes. Applicant 
further represents that it will expressly accept the 
jurisdiction of any state or federal court in the City 
and State of New York with respect to any such 
action. Applicant states that both its appointment 
of an authorized agent for service of process and 
its consent to jurisdiction will be irrevocable until 
all amounts due and to become due with respect 
to the notes have been paid by Applicant. Appli- 
cant will also be subject to suit in any other court 
in the United States which would have jurisdiction 
because of the manner of the offering of the notes 
or otherwise. Applicant similarly represents that it 
will consent to jurisdiction and will appoint an 
agent for service of process in suits arising from 
any other offerings of securities that it may make 
in the United States, which may include debt secu- 
rities but not shares of its capital stock. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean “any issuer which is engaged or 
proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in securi- 
ties, and owns or proposes to acquire investment 
securities having a value exceeding 40 percent of 
the value of such issuer’s total assets (exclusive of 
Government securities and cash items) on an 
unconsolidated basis.” 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provision or provisions of the Act or of 
any rule or regulation under the Act, if and to the 
extent that such exemption is necessary or appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. 


Applicant requests an order pursuant to Section 
6(c) of the Act exempting it from all provisions of 
the Act because of uncertainty as to whether a for- 
eign commercial bank such as Applicant would be 
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considered an investment company as defined 
under the Act, Applicant states that, among other 
things, compliance by it with a number of substan- 
tive provisions of the Act would, as a practical 
matter, conflict with its operation as a bank and 
that Applicant would thus be effectively precluded 
from selling securities in the United States if it 
were required to register as an investment compa- 
ny and comply with such provisions of the Act. Ap- 
plicant further submits that an exemptive order 
pursuant to Section 6(c) of the Act would benefit 
institutional and other sophisticated investors in 
the United States because they would otherwise 
be precluded from purchasing Applicant's com- 
mercial paper notes. Applicant additionally argues 
that its activities are extensively regulated by 
United Kingdom banking authorities and that the 
limitations imposed by United Kingdom banking 
laws together with the requirements of Section 
3(a)(3) of the Securities Act and the anti-fraud pro- 
visions of the Securities Act and the Securities Ex- 
change Act of 1934 will afford substantial protec- 
tion to investors in its debt securities. As a closely 
regulated banking entity, Applicant also states that 
it is different from the type of institution that Con- 
gress intended the Act to regulate. It is asserted 
that the particular abuses against which the Act is 
directed are not present in Applicant’s case. 
Finally, Applicant states that granting its requested 
order will not give it an advantage over domestic 
banks in the issuance of commercial paper. Appli- 
cant concludes that granting its requested 
exemptive order pursuant to Section 6(c) of the 
Act would be appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 11, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
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the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11736/April 16, 1981 


In the Matter of 


AMERICAN FUND OF GOVERNMENT 
SECURITIES, INC. 

Two Embarcadero Center 

P.O. Box 7650 

San Francisco, CA 94120 


(811-2422) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


American Fund of Government Securities, Inc. 
(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as a diversified, 
open-end, management investment company, filed 
an application on August 29, 1980, and an amend- 
ment thereto on January 12, 1981, requesting an 
order of the Commission, pursuant to Section 8(f) 
of the Act, declaring that Applicant has ceased to 
be an investment company as defined by the Act. 


On March 20, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11696) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
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stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing on its own motion. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company as defined by the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the 
Act, that the registration under the Act of American 
Fund of Government Securities, Inc., shall forth- 
with cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11737/April 16, 1981 


In the Matter of 


NATIONAL CORPORATION FOR HOUSING 
PARTNERSHIPS 


THE NATIONAL HOUSING PARTNERSHIP 
1625 L Street, N.W. 
Washington, D.C. 20036 


(812-2677) 


ORDER PURSUANT TO SECTION 6(c) 
AMENDING EXISTING ORDER EXEMPTING AP- 
PLICANTS FROM ALL PROVISIONS OF THE 
ACT 


National Corporation for Housing Partnerships 
(the “Corporation’”), a District of Columbia corpo- 
ration, on its own behalf and on behalf of The Na- 
tional Housing Partnership (the “Partnership’), a 
limited partnership formed under the District of Co- 
lumbia Uniform Limited Partnership Act (the Cor- 
poration and the Partnership are together referred 
to hereinafter as Applicants’), filed an application 
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on March 25, 1980 for an order amending an 
existing order (Investment Company Act Release 
No. 5955, January 13, 1970) (the “1970 Order’), 
which had exempted Applicants, pursuant to Sec- 
tion 6(c) of the Investment Company Act of 1940 
(“Act”), from all provisions of the Act. The re- 
quested amendment would delete from the effect 
of the existing order, Applicant’s undertaking to file 
with the Commission the periodic reports and 
proxy material required by the Securities Ex- 
change Act of 1934 (“Exchange Act’) throughout 
the effective period of the existing order. 


On March 10, 1981, a notice (Investment Compa- 
ny Act Release No. 11678) was issued of the filing 
of the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order pursuant to Section 6(c) of the 
Act, disposing of the application, would be issued 
as of course, unless a hearing should be ordered. 
No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the exemption is appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. According- 
ly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the 1970 Order exempting National Cor- 
poration for Housing Partnerships and The Nation- 
al Housing Partnership, be, and hereby is, 
amended to delete therefrom the condition 
incorporating Applicant's undertaking to file the 
periodic reports and proxy material required by the 
Securities Exchange Act of 1934. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 9338/April 14, 1981 


JNITED STATES v. THOMAS A. SARTAIN, et al., 
(Criminal No. CR-79-0335-SAW, N.D. Cal.) 


Michael J. Stewart, Regional Administrator, Los 
Angeles Regional Office, and Bobby C. Lawyer, 
Associate Regional Administrator, San Francisco 
Branch Office, announced that on April 1, 1981, 
the Honorable Stanley A. Weigel of the United 
States District Court for the Northern District of 
California sentenced Thomas A. Sartain (‘“Sar- 
tain’), James D. Lang, Jr. (“Lang”), and Michael 
J. Scotto (‘Scotto’) who had been found guilty by 
a jury of eight counts of mail fraud. 


Sartain was sentenced to the custody of the Attor- 
ney General of the United States for a period of 
two years on each of four counts with the terms to 
be served concurrently. He will be eligible for 
parole at a time to be determined by the Parole 
Commission. For each of the remaining four 
counts the Court imposed the maximum sentence 
of five years imprisonment and ordered the execu- 
tion of that part of the sentence be suspended and 
that Sartain be placed on probation for a period of 
five years. The probation periods are to be served 
concurrently with each other and consecutively to 
the prison sentences. The Court ordered that while 
on probation Sartain is not to serve as a trustee or 
handle other people’s money and that he is to per- 
form 2,000 hours of voluntary work without com- 
pensation at ten hours per week. The Court also 
imposed a $1,000 fine on each of the eight counts 
for a total fine of $8,000. 


Lang was sentenced to the custody of the Attorney 
General of the United States for a period of one 
year on each of four counts with the terms to be 
served concurrently. He will be eligible for parole 
at a time to be determined by the Parole Commis- 
sion. For each of the remaining four counts the 
Court imposed the maximum sentence of five 
years imprisonment and ordered the execution of 
that part of the sentence be suspended and that 
Lang be placed on probation for a period of five 
years. The probation periods are to be served con- 
currently with each other and consecutively to the 
prison sentences. The Court ordered that while on 
probation Lang is not to serve as a trustee or 
handle other people’s money and that he is to per- 
form 2,000 hours of voluntary work without com- 
pensation at ten hours per week. The Court also 
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imposed a $1,000 fine on each of the eight counts 
for a total fine of $8,000. 


Scotto was fined $1,000 on each of the eight 
counts for a total fine of $8,000. For each count 
the Court imposed a five year prison sentence and 
ordered that the execution of the sentence be sus- 
pended and Scotto be placed on probation for a 
period of five years. The Court directed the proba- 
tion periods are to be served concurrently and that 
while on probation Scotto is not to serve as a trust- 
ee or handle other people’s money and that he 
perform 2,000 hours of voluntary work without 
compensation at ten hours per week. (For further 
information see Securities Exchange Act Release 
No. 16561, February 8, 1980, and Litigation Re- 
lease No. 9320, March 10, 1981). 





Litigation Release No. 9339/April 15, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
MAYFLOWER MANAGEMENT COMPANY, INC. 
(D.C. Mass., Civil Action No. 81-0513-—MA) 


Willis H. Riccio, Administrator of the Boston Re- 
gional Office of the United States Securities and 
Exchange Commission, announced that on April 6, 
1981, the Honorable A. David Mazzone of the 
United States District Court for the District of 
Massachusetts, entered an order permanently en- 
joining Mayflower Management Company, Inc. 
(“Management”), a registered investment adviser, 
and James A. Lack (“Lack”), president, treasurer 
and sole director of Management, from further vio- 
lations of Section 10(b) of the Securities Exchange 
Act of 1934 (“Exchange Act”), Rule 10b-—5 there- 
under, Sections 206(1) and (2) of the Investment 
Advisers Act of 1940 (“Advisors Act’) and Sec- 
tions 15(a), 15(a)(1), 17(a)(3) and 37 of the Invest- 
ment Company Act of 1940 (‘Investment Compa- 
ny Act’). Management and Lack were also 
enjoined from acting as an officer, director, mem- 
ber of any advisory board, investment adviser, or 
depositor in respect of any registered investment 
company. Management and Lack consented to the 
Order of Permanent Injunction without admitting or 
denying the allegations of the Complaint. 
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The Commission’s Complaint alleged that Man- 
agement and Lack breached their fiduciary duties 
to Mayflower Fund, Inc. (‘Mayflower’), a regis- 
tered investment company which has sharehold- 
ers located in states throughout the country 
including Massachusetts and Rhode Island. Ac- 
cording to the Complaint, Management, which has 
served as investment adviser to Mayflower since 
1979, concealed from Mayflower the fact that the 
financial position of Management and Lack had 
seriously deteriorated during the fourth quarter of 
1980. Management, aided and abetted by Lack, 
also allegedly concealed from its client, Mayflow- 
er, the existence of a secret assignment of Man- 
agement’s shares by Lack and continued to act as 
adviser despite the fact that the assignment ef- 
fected a termination of Management's advisory 
contract, in violation of Section 15(a) of the Invest- 
ment Company Act. Other breaches of fiduciary 
duties alleged in the Complaint include the prac- 
tice of Management and Lack of permitting large 
cash balances to exist in non-interest bearing ac- 
counts and the conversion by Management and 
Lack of some $40,000 of Mayflower assets 
through failure to reimburse Mayflower for excess 
expenses charged in 1979 and 1980. 


The Complaint also alleged that Lack and Man- 
agement violated Section 10(b) of the Exchange 
Act and Rule 10b-5 by placing orders to purchase 
securities with various brokers-dealers, including 
Drexel Burnham Lambert Inc., Morgan Stanley & 
Co., Inc., Bear Stearns & Co., and Lehman Broth- 
ers Kuhn Loeb Inc., with no intention to pay for the 
securities and no funds with which to do so. Ac- 
cording to the Complaint, Lack delivered at least 
eight checks to the four brokers, totalling some 
$490,000, which were returned for insufficient 
funds. 


Violations of the anti-fraud provisions of the Advis- 
er’s Act allegedly occurred when, according to the 
Complaint, Management, aided and abetted by 
Lack, caused options transitions to be made in a 
Keogh plan account managed by it for an individu- 


al against the specific and repeated instructions of 
the client. 
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Litigation Release No. 9340/April 15, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
SAM S. BROWN, JR., AND HERITAGE INVEST- 
MENT GROUP, INC. 


United States District Court for the District of Co- 
lumbia, Civil Action No. 81-0881 


The Securities and Exchange Commission today 
announced the filing of a civil injunctive action in 
the United States District Court for the District of 
Columbia seeking to enjoin Sam S. Brown, Jr. 
(“Brown’’), of Atlanta, Georgia, and Heritage In- 
vestment Group, Inc. (‘Heritage’), a company lo- 
cated in Atlanta, Georgia and which is wholly 
owned by Brown, from further violations of Sec- 
tions 5(a) and 5(c) (securities registration) of the 
Securities Act of 1933 (‘Securities Act’) and Sec- 
tions 10(b) (antifraud) and 15(a) (broker-dealer 
registration) of the Securities Exchange Act of 
1934 (“Exchange Act’) and Rule 10b-—5 thereun- 
der. 


The Commission’s Complaint alleges that Brown 
and Heritage embarked upon and intend to com- 
plete a scheme to evade the securities registration 
requirements of the Securities Act. According to 
the Complaint, the scheme contemplates that the 
defendants would, and they in fact did, purchase a 
financially troubled business, acquire options to 
purchase unregistered stock issued by public 
companies, transfer the options to the financially 
troubled company, cause the troubled company to 
file for bankruptcy and petition the bankruptcy 
court for permission, pursuant to Federal bank- 
ruptcy law, to sell the stock underlying the options 
without registration under the Securities Act. If the 
court approved the petition, the bankrupt entity 
would exercise the options and resell the underly- 
ing stock to the general public, using the proceeds 
from the resale of the underlying stock to pay for 
the stock. The principal purpose of this scheme 
was and is to evade registration and thereby real- 
ize a profit equal to the difference between the 
price of restricted stock and registered stock of the 
same issuer and class. 


Brown and Heritage attempted to accomplish this 
scheme through a bankruptcy proceeding initiated 
and pursued by Heritage Investment Group of 
Arkansas #1, Inc., a subsidiary of Heritage. After 
Commission intervention in the bankruptcy pro- 
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ceeding and opposition to the petition to sell 
unregistered securities the petition was withdrawn 
and the bankruptcy proceeding was terminated. 


The Complaint also alleges that in the process of 
acquiring the options to purchase restricted stock, 
Brown and Heritage made false and misleading 
statements to the option sellers concerning the 
purpose of the purchases and the means by which 
the purchase would be financed. Finally, the Com- 
plaint alleges that Brown and Heritage engaged in 
the business of buying and selling securities for 
their own accounts as a part of a regular business 
without registration as a securities dealer under 
the Exchange Act. 


Without admitting or denying the allegations con- 
tained in the Commission’s Complaint, defendants 
Brown and Heritage consented to the entry of a 
final judgment of permanent injunction enjoining 
them from further violations of Sections 5(a) and 
5(c) of the Securities Act and Sections 10(b) and 
15(a) of the Exchange Act and Rule 10b-5 there- 
under. 


The Commission akcnowledges the cooperation of 
Thomas L. Krebs, Director, Alabama Securities 
Commission, in promptly bringing this matter to 


the Commission's attention and in providing valua- 
ble assistance. 





Litigation Release No. 9341/April 16, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
NEW ERA OIL DEVELOPMENT CORP. AND 
RONALD NAGORNIAK (S.D. Fla., Civil Action No. 
81-337-CIV-EPS 


Jule B. Greene, Administrator, Atlanta Regional 
Office, and Charles C. Harper, Associate Regional 
Administrator of the Miami Branch Office of the 
Securities and Exchange Commission, announce 
that on March 31, 1981, the Honorable Eugene P. 
Spellman issued a Final Judgment of Permanent 
Injunction against the Defendants New Era Oil De- 
velopment Corp. (‘‘New Era’’) and Ronald 
Nagorniak (‘“Nagorniak’”) of Miami, Florida, based 
on their consents, without admitting or denying the 
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allegations contained in the Commission’s Com- 
plaint. The Final Judgment of Permanent Injunc- 
tion enjoined New Era and Nagorniak from further 
violations of the registration and anti-fraud provi- 
sions of the federal securities laws. The judgment 
provided for the appointment of Richard Freeman, 
Esquire, of the law firm of Meyers, Kaplan, 
Levinson and Richards, 1428 Brickell Avenue, 
Miami, Forida, to act as the permanent receiver for 
New Era. The Final Judgment also continued the 
freeze over two personal bank accounts of the De- 
fendant Nagorniak. 


On February 18, 1981, the Commission filed its 
Complaint in this matter, seeking a Temporary Re- 
straining Order and other relief. On February 18, 
1981, a Temporary Restraining Order was entered 
which, among other things, froze the assets of the 
Defendants pending a hearing on the Commis- 
sion’s motion for a preliminary injunction. A trial 
was held on February 27, 1981 and March 4, and 
March 5, 1981 to hear the testimony of witnesses. 
Due to the illness of defense counsel the trial was 
not completed and by stipulation the Temporary 
Restraining Order was continued so that further 
evidence could be presented by deposition. 


Before the Court could rule on the evidence which 
had been presented by deposition, the defendants 
consented to the entry of the Judgment of Perma- 
nent Injunction. 


The Commission’s Complaint alleged that New 
Era and Nagorniak offered and sold securities to 
the public in the form of interests in limited part- 
nerships which engaged in the business of oil and 
gas exploration. It was further alleged that the de- 
fendants offered and sold these securities without 
a registration statement being filed, or, in effect, to 
over 150 investors throughout the United States, 
and collected approximately $1,700,000. The 
Commission further alleged that in connection with 
the offer and sale of these securities, the defend- 
ants failed to disclose, and made misleading state- 
ments regarding, among other things, the mainte- 
nance of escrow accounts for investors’ funds, the 
lack of books and records of New Era, the use of 
the proceeds of the offering, the identity of man- 
agement, the financial condition of New Era and 
that the same confidential memorandum was used 
for several of the limited partnerships. 
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Litigation Release No. 9342/April 16, 1981 


U.S. v. JOHNEY B. KEARNEY, ET AL. (USDC, 
UT., CR-80-83W) 


Ronald L. Rencher, United States Attorney for the 
District of Utah, and Robert H. Davenport, Region- 
al Administrator of the Denver Regional Office of 
the Commission, today announced that sentences 
were imposed on these defendants by the Honora- 
ble David K. Winder, District Judge in the District 
of Utah in the case, U.S. v. Johney B. Kearney, et 
al. On March 6, 1981, Stephen R. Gilliland, a Salt 
Lake City, Utah attorney, was sentenced to two 
years in prison; on March 16, 1981, Johney B. 
Kearney, Jr., formerly of Salt Lake City, Utah and 
presently of Los Angeles, California, was sen- 
tenced to 30 days in prison and five years proba- 
tion; and on March 19, 1981, Richard K. Kerekes 
of Phoenix, Arizona, was sentenced to 30 months 
in prison. Johney B. Kearney, Jr., was also ordered 
to make restitution of an amount to be determined 
by the Federal Probation and Parole Office. 
Gilliland, prior to trial, plead guilty to one count of 
violating Section 17(a) of the Securities Act of 
1933 (securities fraud) in a 17 count indictment 
charging conspiracy, securities fraud, and inter- 
state transportation of money obtained by fraud in 
connection with the offer and sale of Century Mort- 
gage Co., Ltd. Capital Notes to residents of the 
state of Utah. Also, prior to trial, Richard K. 
Kerekes plead guilty to one count of conspiracy to 
transport in interstate commerc:, money obtained 
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by fraud. After five days of trial, Johney B. 
Kearney, Jr., plead nolo contendre to one count of 
conspiracy to transport in interstate commerce, 
money obtained by fraud. 


Kerekes is presently serving a prison term in the 
Utah State Prison resulting from a conviction in 
another matter. Guilty pleas were entered, respec- 
tively, by defendants Johney B. Kearney, Sr., to 
two counts of interstate transportation of money 
obtained by fraud, and Richard S. Berry to one 
count of conspiracy to transport in interstate com- 
merce money obtained by fraud during the trial 
and they will be sentenced at a later date. 


For further information see Litigation Releases 
Nos. 7801, 7814, 7845, 7975, 8071, 8312, 8649, 
9127 and 9308. 
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